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1

C onservation easements and the management of state trust lands are
established areas of Montana law. However, the selling of conservation
easements on state trust lands—or any public land for that matter—is an issue
much less explored.

A bill in the 2007 Legislature proposed amending the law to authorize the
granting of conservation easements on any state lands held in trust. The measure
died, but House Joint Resolution No. 57 directed a study of the issue.
(Appendix A)

The resolution, in explaining the need for the study, stated that Montanans value
traditional uses of school trust lands, including grazing, farming, timber
harvest, and general recreation. It also pointed out that the trust lands are
managed in part to provide revenue for the support of the common schools, the
University System, and other state institutions and that efforts are being made to
increase revenue by diversifying uses on the trust lands.

While selling of trust lands would raise revenue, the resolution stated that the
traditional uses could be lost. On the other hand, it noted that conservation
easements are an effective tool available to protect these traditional uses
while preserving the long-term value of trust lands, retaining the trust land
base, and raising revenue.

According to the resolution, the areas to be studied included:
# the effects of establishing conservation

easements on state trust lands, including costs,
benefits, compatibility with existing uses, and
how to ensure that multiple-use management
occurs in the future; and

# an evaluation of opportunities for the
Department of Natural Resources and
Conservation to partner with other organizations
to acquire state trust lands that have restricted

Introduction
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development rights, which would lower land
acquisition costs while also perpetuating
traditional uses of the land.

In January of 2008, the EQC determined that other questions needed to be
answered by the study, including: 

# What is the State Land Board's and the DNRC's existing
legal authority regarding conservation easements and
similar dispositions of property interests on state trust
lands? Is the DNRC requesting any additional authority?

# Can the beneficiaries of the state trust lands file suit to
terminate an easement granted by the State Land
Board to another party on state trust land?
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Q Study Task: Evaluate the benefits to the various trusts of granting
easements in terms of years and in perpetuity.
R Finding: Under current law, limited easements for conservation

purposes are allowed and would be granted in perpetuity. 
R Finding: Historically, other easements granted for conservation

purposes have been granted in perpetuity.
R Finding: Other types of easements have been granted in perpetuity

or, in some cases, are terminated when the use is no longer valid.
R Finding: The Land Board may issue leases for various purposes,

including conservation, for up to 99 years.
R Finding: Pursuant to 77-2-101(2), MCA, the Land Board may grant

easements on trust land for uses defined as a public use, including
natural areas, as defined in the eminent domain statutes, 70-30-
102, MCA.

R Finding: There is precedent that the Land Board may sell land for
less than fee simple. It withholds mineral rights and, at least once,
has restricted development rights. The sale of 640 acres in Powell
County in 2007 restricted development to 25 lots.

R Finding: A lease or a termed easement could be renegotiated.
However, regardless of how the Land Board disposes of trust
lands—including a termed easement, an easement in perpetuity, or
a termed lease—the Land Board is obligated to obtain full market
value and follow the incumbent legal constraints.

R Finding: An easement granted in perpetuity would be considered a
permanent disposition of trust lands, and 100% of the proceeds
from the sale of an easement would be deposited in the permanent
fund of the appropriate trust.

R Finding: Permanent dispositions of lands held in trust for public
buildings are distributed to the permanent trust for that grant;
however, this revenue is distributed annually to the beneficiary for
maintenance and support of the public buildings of the Capitol
grounds.

Findings &
Recommendations
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R Finding: A limited-term easement is not a permanent disposition of
trust land. The revenue from such an easement would be treated the
same as revenue from a lease or licence and would be distributed
to the beneficiary in the fiscal year in which it was received.
However, should the temporary disposition be granted on lands
held in trust for the benefit of common schools, 95% of the revenue
is distributed to the income and distributable portion of the trust with
the remaining 5% being deposited into the permanent common
school trust.

Q Study Task: Assess the alternatives with regard to appropriate entities to
hold conservation easements on state trust land.
R Finding: Pursuant to 77-2-101, MCA, only the Department of Fish,

Wildlife, and Parks and certain nonprofit organizations may hold
easements for conservation purposes on trust lands.

R Finding: There are no restrictions on who may hold other types of
easements on trust lands. Easements for conservation purposes are
held by the Departments of Transportation and Fish, Wildlife, and
Parks as well as the Custer Battlefield Preservation Committee, Inc.

R Finding: Conservation easements on private land may be held by
the state, counties, cities, towns, and other municipalities as well as
by qualified private organizations. A qualified private organization
is one that is competent to own interests in real property, that
qualifies and holds a general tax exemption under the federal
Internal Revenue Code, section 501(c), and whose organizational
purposes are designed to further the open space purposes of Title
76, chapter 6, MCA.

Q Study Task: Analyze how or if conservation easements can ensure that
multiple-use management occurs.
R Finding: The multiple-use management of trust lands is mandated

by 77-1-203, MCA. It states that the Land Board shall manage
state lands so that:
# they are utilized in that combination best

meeting the needs of the people and the
beneficiaries of the trust, making the most
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judicious use of the land for some or all of those
resources or related services over areas large
enough to provide sufficient latitude for periodic
adjustments in use to conform to changing needs
and conditions and realizing that some land may
be used for less than all of the resources; and

# harmonious and coordinated management of the
various resources, each with the other, will result
without impairment of the productivity of the
land, with consideration being given to the
relative values of the various resources. 

R Finding: The multiple-use statute also states that subject to legal
access and rules, state lands are open to recreational use.

R Finding: A conservation easement is an agreement between parties
that may include any provisions related to use or access that the
parties find mutually agreeable.

R Finding: Montana law requires that mineral rights be held in
reserve by the state.

R Finding: The Land Board's management of trust lands is subject to
provisions of the Montana Constitution and state laws. Those
provisions include the mandate that full market value must be
obtained for any disposal of an interest in trust land, that
management of state lands make the most judicious use of the land
for some or all of the resources, and that, subject to certain
limitations, the public is entitled to general recreational use of state
lands to the extent the trusts are compensated for that use.

Q Study Task: Evaluate the effectiveness and cost or benefit to the various
trusts of continuing traditional classified uses as part of the terms of a
conservation easement.
R Finding: A conservation easement sold on a piece of trust land that

continued the traditional classified use would result in more revenue
for the trust.

R Finding: A conservation easement is an agreement between parties
that may include any provisions related to use or access that the
parties find mutually agreeable.
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R Finding: As long as full market value is obtained and the incumbent
legal constraints are followed, the Land Board may utilize several
tools in the disposal of trust lands, including selling easements for
various purposes and issuing leases.

R Finding: The Land Board's management of trust lands is subject to
provisions of the Montana Constitution and state laws. Those
provisions include the mandate that full market value must be
obtained for any disposal of an interest in trust land, that
management of state lands make the most judicious use of the land
for some or all of the resources, and that, subject to certain
limitations, the public is entitled to general recreational use of state
lands to the extent the trusts are compensated for that use.

Q Study Task: Determine options and alternatives for providing the
continuance of recreational uses that were in place prior to an easement
being granted.
R Finding: The multiple-use management of trust lands is mandated

by 77-1-203, MCA. It states that the Land Board shall manage
state lands so that:
# they are utilized in that combination best

meeting the needs of the people and the
beneficiaries of the trust, making the most
judicious use of the land for some or all of those
resources or related services over areas large
enough to provide sufficient latitude for periodic
adjustments in use to conform to changing needs
and conditions and realizing that some land may
be used for less than all of the resources; and

# harmonious and coordinated management of the
various resources, each with the other, will result
without impairment of the productivity of the
land, with consideration being given to the
relative values of the various resources. 

R Finding: The multiple-use statute also states that subject to legal
access and rules, state lands are open to recreational use.
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R Finding: A conservation easement is an agreement between parties
that may include any provisions related to use or access that the
parties find mutually agreeable.

R Finding: The Land Board's management of trust lands is subject to
provisions of the Montana Constitution and state laws. Those
provisions include the mandate that full market value must be
obtained for any disposal of an interest in trust land, that
management of state lands make the most judicious use of the land
for some or all of the resources, and that, subject to certain
limitations, the public is entitled to general recreational use of state
lands to the extent the trusts are compensated for that use.

Q Study Task: Evaluate opportunities for the Department of Natural
Resources and Conservation to partner with other organizations to acquire
state trust lands that have restricted development rights, which would lower
land acquisition costs while also perpetuating traditional uses of the land.
R Finding: Montana law allows for the exchange of trust land with the

federal government or tribal governments.
R Finding: Montana law allows for the exchange of trust land with a

political subdivision of the state, any other public body of the state,
and nongovernmental agencies.

R Finding: Montana law allows for land banking, a process of selling
various parcels of state land and using the proceeds from the sales
to purchase other land, easements, or improvements that are likely
to provide greater or equal trust revenue, as may be reasonably
expected over a 20-year accounting period with an acceptable
level of risk, for the affected trust and to diversify the land holdings
of the various trusts.

R Finding: The Land Board has the authority under 77-1-213, MCA,
to accept gifts or donations of land or other property and is
obligated to manage the land for the benefit of the specific
purposes designated by the person gifting the property. This could
include conservation restrictions on the property.
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Q Study Task: What is the State Land Board's and the DNRC's existing legal
authority regarding conservation easements and similar dispositions of
property interests on state trust lands? 
R Finding: As long as full market value is obtained and the incumbent

legal constraints are followed, the State Land Board and the DNRC
have a number of tools at their disposal regarding trust land
administration. 

R Finding: The Land Board has existing constitutional, Enabling Act,
and statutory authority to transfer, lease, exchange, sell, dispose of,
and retain state trust land property interests, provided that full
market value for the property interest is obtained as required by
the Montana Constitution and The Enabling Act. 

R Finding: The Land Board has the existing authority to sell an estate
or interest in state trust land (i.e., for less than fee simple). 

R Finding: The Land Board has specific legal authority regarding the
use of easements for conservation purposes or other public uses on
state trust lands. The Land Board also has the authority to grant
easements on state trust lands for natural areas under the Montana
Natural Areas Act of 1974, Title 76, chapter 12, part 1. 

Q Study Task: Is the DNRC requesting any additional authority? 
Finding: No.

Q Study Task: Can the beneficiaries of the state trust lands file suit to
terminate the disposition of a property interest granted by the Land Board
to another party? 
R Finding: Yes, the beneficiaries could file a lawsuit. However,

assuming that the Land Board and the DNRC followed their trust
management responsibilities and received full market value for the
disposition, the success on the merits is unlikely given that the
Montana Supreme Court held that the Land Board and the DNRC
have large discretionary power in managing state lands.

Q Other findings and recommendations
R Finding: There is a need to further educate policymakers and the

general public about the basics of conservation easements.
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R Recommendation: The Environmental Quality Council should publish
and make available a brochure explaining the basic provisions of
conservation easements.



1 Department of Natural Resources and Conservation, 2006 annual report.
http://dnrc.mt.gov/About_Us/publications/2006/dnrc06ar.pdf
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To begin to address the issues raised in HJR 57, it is necessary to provide
an overview of state trust lands and conservation easements as they now exist in
Montana as well as other conservation measures related to state trust lands.

The Enabling Act, passed by Congress in 1889, and subsequent land grant acts
gave Montana almost 6 million acres of land to be managed for the benefit of
common schools as well as other institutions, including colleges, a veteran's home,
and a state reform school. (The Enabling Act is included in Appendix B.)

The state manages about 5 million acres of surface land and 6 million acres of
mineral estate for the trusts. (The mineral acreage exceeds the surface total
because the state retained mineral rights when land was sold).1

State land management is overseen by the Board of Land Commissioners. Known
as the Land Board, the panel consists of the Governor, the Attorney General, the
Secretary of State, the Auditor, and the Superintendent of Public Instruction. The
Department of Natural Resources and Conservation (DNRC) is charged with the
administration of trust lands.

In describing the management powers and duties of the Land Board, 77-1-202,
MCA, states, in part: 

(1) In the exercise of these powers, the guiding principle is
that these lands and funds are held in trust for the support of
education and for the attainment of other worthy objects helpful to
the well-being of the people of this state as provided in The
Enabling Act. The board shall administer this trust to:

 (a) secure the largest measure of legitimate
and reasonable advantage to the state; and

An Overview: Trust
Land Management
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   (b) provide for the long-term financial support
of education.

  (2) It is consistent with the powers and duties provided in
subsection (1) that the people are entitled to general recreational
use of state lands to the extent that the trusts are compensated for
the value of the recreation. 

Today, trust lands generate revenue from many sources, including grazing and
agricultural leases, the mining of coal and gravel, drilling for oil and gas,
logging, and leases for commercial, recreational, and residential uses. Some
lands generate revenue from more than one use. For example, trust land leased
for a wind farm also is under a grazing lease. Surface land leased for grazing or
agriculture may also generate revenue from mineral development. Many state
lands managed for timber, grazing, or agriculture may also raise money though
the sale of licenses that permit recreational use.

The multiple-use management of trust lands is mandated by 77-1-203(1), MCA. It
states that the Land Board shall manage state lands so that:

(a) they are utilized in that combination best meeting the needs of the
people and the beneficiaries of the trust, making the most judicious use of the land
for some or all of those resources or related services over areas large enough to
provide sufficient latitude for periodic adjustments in use to conform to changing
needs and conditions and realizing that some land may be used for less than all
of the resources; and

(b) harmonious and coordinated management of the various resources,
each with the other, will result without impairment of the productivity of the land,
with consideration being given to the relative values of the various resources. 

The law also holds that, subject to legal access and rules, state lands are open to
recreational use.
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Easements are generally thought of as acquiring a right to build a road,
erect a power line, or bury a pipe on someone else's property. However, a
conservation easement prohibits certain uses of the land. Property rights
associated with land are often described as a bundle of sticks; one stick may
represent surface uses such as building a home, another stick may be a water
right, and another may be a mineral right. 

In the case of a conservation easement, the property owner gives up the right to
some future use the property. However, the forfeiting of that right still has value
and can be sold.  

As defined in 76-6-104, MCA, a conservation easement is "an easement or
restriction, running with the land and assignable, whereby an owner of land
voluntarily relinquishes to the holder of such easement or restriction any or all
rights to construct improvements upon the land or to substantially alter the natural
character of the land or to permit the construction of improvements upon the land
or the substantial alteration of the natural character of the land, except as this
right is expressly reserved in the instruments evidencing the easement or
restriction".

The types of conservation easements are further explained in 76-6-203, MCA:

Easements or restrictions under this chapter may prohibit or limit any or all of the
following:

   (1) structures—construction or placing of buildings, camping
trailers, housetrailers, mobile homes, roads, signs, billboards or
other advertising, utilities, or other structures on or above the
ground;
     (2) landfill—dumping or placing of soil or other substance
or material as landfill or dumping or placing of trash, waste, or
unsightly or offensive materials;
   (3) vegetation—removal or destruction of trees, shrubs, or
other vegetation;

Conservation
Easements



2 2007 Performance Audit, Conservation Easements,
http://leg.mt.gov/content/Publications/Audit/Report/06P-01.pdf
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   (4) loam, gravel, etc.—excavation, dredging, or removal of
loam, peat, gravel, soil, rock, or other material substance;
   (5) surface use—surface use except for such purposes
permitting the land or water area to remain predominantly in
its existing condition;
   (6) acts detrimental to conservation—activities detrimental to
drainage, flood control, water conservation, erosion control, soil
conservation, or fish and wildlife habitat and preservation;
   (7) subdivision of land—subdivision of land as defined in
76-3-103, 76-3-104, and 76-3-202;
   (8) other acts—other acts or uses detrimental to such
retention of land or water areas in their existing conditions.

A landowner may sell or grant a conservation easement to a public body,
such as a state or local government agency, or to a qualified private
organization defined by 76-6-104, MCA, as a private, nonprofit organization
that aims to promote open space.

Conservation easements may be granted in perpetuity or for a term of at least
15 years, as specified by 76-6-202, MCA.

A recent audit of conservation easements by the Legislative Audit Division found
that there are about 1,250 conservation easements in Montana covering more
than 1.5 million acres of land, which represents less than 2% of Montana's
acreage. Many conservation easements are held by private, qualified
organizations, but government agencies, including the Department of Fish,
Wildlife, and Parks (FWP), are also major holders of easements.2



3 Ibid.
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A lmost 99% of the land in Montana that is under a conservation easement
is owned by private parties. The remainder is divided among federal and tribal
lands, state-owned lands, and local government property.3

In 2001, the Legislature passed Senate Bill No. 159, giving the Land Board
limited power to grant certain easements for conservation purposes on state lands.
As amended, the measure passed the House 99-1 and the Senate 46-1. 

Section 77-2-101(1)(e), MCA, allows easements for conservation purposes on
state lands to be granted:

(i) to the department of fish, wildlife, and parks for parcels that are
surrounded by or adjacent to land owned by the department of fish,
wildlife, and parks as of January 1, 2001;

(ii) to a nonprofit corporation for parcels that are surrounded by or
adjacent to land owned by that same nonprofit corporation as of January
1, 2001; and
     (iii) to a nonprofit corporation for the Owen Sowerwine Natural
Area located within section 16, township 28 north, range 21 west, in
Flathead County.

According to testimony during the 2001 hearings, the DNRC director at the time
said that the agency came up with the idea to sell conservation easements on
particular parcels because they were within Wildlife Management Areas
managed by the FWP and the habitat goals of FWP conflicted with the mandate
of the DNRC to maximize revenue. (Appendix C)

To date, only the provision of 77-2-101, MCA, that allows an easement for
conservation purposes to be granted to FWP has been exercised. An easement on
about 6,800 acres in Missoula and Powell counties was granted in 2004 for $1.6

Conservation Easements
& Public Land
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million. The purpose of the easement included protecting habitat for elk and deer,
but stipulated that forestry and recreation also further the purpose of the
easement. (Appendix D)

A legal opinion requested last year by Senator Aubyn Curtiss explores the
legality of the law regarding conservation easements on state lands. 
(Appendix E) 

Chief legislative attorney Greg Petesch cited 77-2-106, MCA, which requires the
Land Board to charge and collect the full market value of the estate or interest
disposed of through the granting of any easement and also fix, charge, and
collect the amount of the actual damages resulting to the remaining land from the
granting of an easement as nearly as the damages can be ascertained.

The Land Board may accept in-kind payments of services and materials equal to
the full market value of any easement upon state trust land. 

Petesch noted that while determining the value of "development rights" disposed
of by granting a conservation easement may be difficult, the action is still legal.
He wrote: "So long as full market value for the conservation easement is
received by the state, there is no constitutional impediment to granting a
conservation easement on state land."
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This study was born out of legislation that failed in the 2007 session.
Senate Bill No. 391 introduced by Senator Dan Weinberg, would have expanded
the authority of the Land Board to grant conservation easements on state trust
land. (Appendix F)

The measure passed the Senate, but died in the House. As amended, the bill
would have:

# limited the conservation easements to 50 years or less;
# required the DNRC to reappraise the value every 10 years and adjust

the payment;
# prohibited qualified nonprofits from holding conservation easements;
# reserved the mineral rights;
# required the Land Board to provide compelling evidence that

the easement would comply with the multiple-use concept and
allow traditional and recreational uses in place before the
easement was granted; and

# limited the total acreage of state trust land placed under conservation
easements to 25,000 acres.

The fiscal note estimated that conservation easements could be sold on about 900
acres of land a year, raising just more than $900,000 in additional trust revenue
annually.

In 2005, Senator Greg Barkus carried a bill that would have allowed the Land
Board to sell less than fee simple interest in state lands for the purpose of
restricting rights to residential, commercial, and industrial uses. The measure,
Senate Bill No. 97, would not have allowed the conveyance to restrict recreation,
grazing, agricultural, or timber uses. The bill passed the Senate, but died in the
House. The fiscal note predicted impacts similar to those listed in the 2007 bill.
(Appendix G)

Prior Legislation
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C hanges to state law in 2001 specifically referenced easements for
conservation purposes, although that term is not defined. However, prior to those
changes, and continuing today, the law also allows the Land Board to grant
easements for public parks, community buildings, cemeteries, and other public
uses. 

Furthermore, pursuant to 77-2-101(2), MCA, the Land Board may grant
easements on trust land for uses defined as a public use in the eminent domain
statutes under 70-30-102, MCA.

Besides the Blackfoot Clearwater conservation easement allowed by state law, 13
other easements on trust lands granted between 1963 and 2007 include
conservation measures. All of the easements were granted in perpetuity.
(Appendix H)

In the 1960s, the Fish and Game Commission bought easements for rights-of-way
for public recreation and the management or conservation of wildlife. In granting
these easements, the Land Board reserved the right to sell timber from the parcels
because of fire damage or for any reason that the Land Board determined
necessary to protect the resource. (An example of one of these deeds is included
in Appendix I.)

In 1983, the Department of Fish, Wildlife, and Parks paid the state $34,375 for a
right-of-way for a conservation easement on 268 acres on the Blackfoot River in
Missoula County. The deed stated that the land was in a natural state, had
significant ecological, scenic, and aesthetic values, and was an important part of
the Blackfoot River system. The agreement provided for the continuation of
historical uses, including timber management, livestock grazing, water use and
development, and oil and gas leasing and development. However, it prohibited
new roads and residences. (Appendix J)

Other Types of
Easements
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In 1989, two "scenic" easements on two 320-acre parcels were sold to the Custer
Battlefield Preservation Committee, Inc., for a total of $8,800. Both easements
forbid any subdivision of the property or any structures except those for minimal
agricultural improvements. The state stipulated that livestock grazing would be
allowed as well as the prospecting and removal of minerals. (One of these
easements is included in Appendix K.)

More recently, three easements were granted to the Department of
Transportation for "wetland credit"—offsetting wetlands displaced by road
building. The deeds prohibit grazing for 5 years and forbid surface removal of
minerals, such as gravel. However, the state retained the rights to explore and
extract minerals, such as oil or gas, so long as the activities do not occupy the
easement area. (An example of one of these deeds is included in Appendix L.)

The Department of Fish, Wildlife, and Parks has also entered into a 5-year option
to purchase an easement on trust land adjacent to Ulm Pishkin State Park.
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The Land Board is authorized by 77-1-204, MCA, to lease trust lands for
uses other than agriculture, grazing, timber harvest, or mineral production as long
as the leases satisfy the Land Board's obligation to the trust and include multiple-
use management.

In 2001, the Land Board issued a land use license to the Montana Audubon
Society for a 442-acre parcel in Flathead County known as the Owen Sowerwine
Natural Area. Two years after the Legislature passed the Montana Natural Areas
Act of 1974 (Title 76, chapter 12, part 1), the parcel outside Kalispell was
designated a natural area. That means "an area of land that must generally
appear to have been affected primarily by the forces of nature with the visual
aspects of human intrusion not dominant", which must also must have certain
characteristics. 

The required master plan for the area was adopted by the Land Board in 2003.
Domestic livestock, most pets, motorized vehicles, bicycles, mining operations, and
commercial enterprises are among things banned in the area. The license provides
for an annual rental payment of $642 increasing 2% annually through February
2010, when the license expires. (Appendix M)

The Owen Sowerwine Natural Area is one of the three parcels eligible for an
easement for purposes listed under 77-2-101, MCA.

In 1999, the DNRC issued five 20-year leases on about 12,000 acres of land
known as the Snowcrest properties in Madison County. The property came under
state trust land management in 1996 through a land exchange with Turner
Enterprises. In addition to grazing and outfitting rights, bidders were able to
submit proposals on precluding cabin site development. Four of the five winning
bids included extra money to prevent cabin development. 

Conservation Leases &
Licenses
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Other western states with significant amounts of trust land differ in the way
their laws address conservation measures and easements on those trust lands.

Common among states is the power to issue easements on trust lands. Some
states, such as Utah, Colorado, and Montana, specifically mention easements for
conservation. Washington has the power to sell less than fee simple interest in trust
lands for the creation of natural resources conservation areas, effectively the
same thing as a conservation easement. Other states, such as Idaho and
Wyoming, simply allow easements on trust lands for public uses. These could be
interpreted to mean that the easement could be granted for conservation
purposes, though that is not specifically stated.

Through law and rules, most states require that full market value be obtained
for easements or sales of interests in trust lands. 

Like Montana, some states specifically mention multiple use of state lands. In Utah,
for example, the state reserves the right to explore for and develop minerals and
use the land for other compatible uses.

Easements in Montana are granted in perpetuity or until the use for which the
easement was issued is no longer valid. Other states choose to limit easement
terms. Idaho limits easements to terms of 55 years. Wyoming may issue easements
in perpetuity, but the preferred term is 35 years or less with an option to renew. 

Montana

The Land Board may grant easements for conservation purposes in three specific
instances on trust lands in Montana:4

Easement Provisions in
Montana & Other States
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# to the Department of Fish, Wildlife, and Parks for parcels that are
surrounded by or adjacent to land owned by the Department of
Fish, Wildlife, and Parks as of January 1, 2001;

# to a nonprofit corporation for parcels that are surrounded by or
adjacent to land owned by that same nonprofit corporation as of
January 1, 2001; and

# to a nonprofit corporation for the Owen Sowerwine Natural Area
located within section 16, township 28 north, range 21 west, in
Flathead County.

The Land Board may grant easements for "other public uses" in addition to
any public use as listed under the eminent domain statutes in 70-30-102. One
of those uses includes natural areas.

The minimum land value charge for a right-of-way easement is the market value
of the area encumbered by the easement or $100 per section, whichever is
greater.5 Depending on the market conditions in the area where an application
for an easement is made, the Department of Natural Resources and Conservation
may perform an appraisal or set the charge according to a fee schedule.6

Easements may be granted in perpetuity or, in some cases, terminated when the
easement use is no longer needed.7

Article X, section 11(2), of the Montana Constitution contemplates that an interest
in state land may be sold as long as the full market value is obtained for that
interest. In regard to easements, this is reflected in 77-2-106, MCA, which states
that full market value must be obtained for an estate or interest disposed of
through the granting of easement. 



8 77-2-301, MCA
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The Land Board also has the power to sell state lands.8 According to 77-2-304,
MCA, the state must withhold the mineral interest. The Land Board also has limited
development interests on a sale of state land. The sale of 640 acres in Powell
County in 2007 restricted development to 25 lots.9

Arizona

The Department of State Lands may grant rights-of-way for any purpose it deems
necessary on and over state lands, subject to terms and conditions the Department
imposes. The Department may make rules respecting the granting and
maintenance of such rights-of-way and sites.10

Rental or other payment for each right-of-way shall be determined by the
commissioner after appraisal. Rights-of-way for exclusive use or perpetual in
nature—except rights-of-way granted to governmental agencies of the state or
political subdivisions and municipal corporations—shall be sold at public auction
as provided under the laws for sale of state land after appraisal.11

Trust land may be sold for conservation purposes at a public auction based on
one independent appraisal and one independent review appraisal, both of which
may be reviewed by the department, of the fair market value of the trust land
being offered. The appraisal may not reflect any conservation covenant that runs
with the land in order to reduce the appraised value.12
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Colorado

The State Board of Land Commissioners may sell or lease conservation easements,
licenses, or other similar interests in land in accordance with the provisions of
sections 9 and 10 of Article IX of the Colorado Constitution.13

The Constitution states that trust lands are an asset that should not be significantly
diminished and that the economic productivity of all lands held in public trust is
dependent on sound stewardship, including protecting and enhancing the beauty,
natural values, open space, and wildlife habitat thereof, for this and future
generations. Management should produce "reasonable and consistent income".14

The Board sets a minimum bid for sales of state lands.15

State law also allows for rights-of-way across or upon any portion of state land
for various uses including "any lawful use or purpose". A right-of-way may be
granted to any person or to any local, state, or federal government agency. The
Board determines the terms. However, when rights-of-way granted cease to be
used for those purposes, the rights-of-way terminate, and all rights revert to the
state or its successors in interest.16

Idaho

State law allows easements for any public or private purpose or beneficial use.17

The term of an easement may be from 10 to 55 years. For highways, roads,
railroads, reservoirs, trails, canals, ditches, or any other improvements that require
long-term, exclusive, or near-exclusive use and occupation of the right-of-way, the
compensation is up to 100% of land value plus payment for any damage or
impairment of rights to the remainder of the property as determined by the



18 New Mexico Statutes, 19-7-57
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director and supported by specific data such as an appraisal. The Director of the
State Lands Department may grant easements under $25,000 in value.

New Mexico

State law allows for easements and rights-of-way granted over, upon, through, or
across trust lands for a variety of uses including "other purposes". The price is
fixed by the Commissioner of Public Lands.18 Through administrative rule, the price
is determined by field inspection or appraisal and/or subsequent negotiation or
such other method as the Commissioner deems best. The price may not be less than
the fair market value of the interest to be granted. Easements are granted by a
term deemed in the best interests of the trust, but may not be granted in
perpetuity.19 

The state's Enabling Act allows for sales of interests in state lands to the highest
and best bidder at a public auction. The land or interest must be appraised at its
true value, and no sale or other disposal may be made for a consideration less
than the value.20

Oregon

The State Land Board shall manage trust lands for the greatest permanent value
while giving due consideration in the sale, exchange, or leasing of any state lands
to the protection and conservation of all natural resources, including scenic and
recreational resources, so as to conserve the public health and recreational
enjoyment of the people, protect property and human life, and conserve plant,
aquatic, and animal life.21

The Division of State Lands must seek to obtain the full fair market value interests
in land sold or exchanged. Public review and State Land Board approval of
proposed land sales must be sought at key decision points as determined by the
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Director. The criteria for evaluating any land sale must include the current and
future estimate of value and income potential; location, accessibility, and
manageability; the potential for alternative income-generating uses; and the level
and intensity of expressed interest in a sale, exchange, or purchase.22

Easements may be issued for uses and developments that limit the full use or
development of state-owned land. Compensation must be the greater of 100% of
the fair market value of the area requested for the easement, $250, or the
highest comparative compensatory payment. Easements may be issued for less
than 10 years, for 10 to 30 years, or in perpetuity.23

Utah

The Director of the School and Institutional Trust Lands Administration shall
establish criteria by rule for the sale, exchange, lease, or other disposition or
conveyance of trust lands, including procedures for determining fair market value
of those lands.24 The Director also shall establish rules for the issuance of
easements on, through, and over any trust land and may establish price
schedules.25

The School and Institutional Trust Lands Administration may issue exclusive,
nonexclusive, and conservation easements on trust lands when the agency deems it
consistent with trust responsibilities. Price schedules are based on the cost incurred
by the agency in administering the easement and the fair market value of the
particular use. Easement terms are usually not longer than 30 years. Longer or
shorter terms may be granted upon application if the director determines that
such a grant is in the best interest of the trust beneficiaries.26
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Each easement must contain provisions necessary to ensure responsible surface
management, including reservation for mineral exploration and development and
other compatible uses. For conservation easements, the easement must specify the
resources being protected and the conditions under which the conservation
easement may be terminated.27

To sell lands, the agency must contract for an appraisal to estimate the fair
market value of the trust land. The appraisal is paid for by the purchaser. The
cost of the appraisal must be borne by the successful purchaser of the parcel. An
economic analysis of the proposal done by the agency must include the appraisal,
an assessment of real estate trends, market demand, opportunity costs (including
potential for appreciation) and associated management costs of retention. Trust
land may be sold at public auction or in some cases with approval from the School
and Institutional Trust Lands Board of Trustees.28

Washington

The Department of Natural Resources may grant the same easements and rights in
public lands that an applicant might acquire in privately owned lands. Grants
must secure full market value of the estate or interest.29

State lands are to be managed for multiple-use, defined as providing for several
uses simultaneously on a single tract and/or planned rotation of one or more uses
on and between specific portions of the total ownership. That would include such
things as timber harvesting and maintaining scenic areas.30

However, the Department may purchase, lease, set aside, or exchange any public
lands that are deemed to be natural areas, provided that the appropriate state
land trust receives the fair market value for any interests that are disposed of and
that transactions are approved by the Board of Natural Resources. An area
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consisting of public land designated as a natural area preserve must be held in
trust and not alienated except to another public use upon a finding by the
Department of Natural Resources of imperative and unavoidable public
necessity.31

The Department may transfer fee simple interest or less than fee simple interests
in trust land for the creation of natural resources conservation areas to be
managed by the Department provided that fair market value compensation for
all rights transferred is obtained. Proceeds must be used for the exclusive purpose
of acquiring real property to replace those interests utilized for the conservation
area in order to meet the Department's fiduciary obligations and to maintain the
productive land base of the various trusts.32 The Department shall determine what
management activities are suitable for the natural resource conservation area.
Such activities may include forestry, agriculture, or other resource management
activities if they are consistent with the other purposes and requirements of the
law.33

Wyoming

The Board of Land Commissioners may grant permanent rights-of-way or
easements on state lands for railroads, highways, or "other public conveyances".34

As further explained in agency rules, easements may also be issued for open
space and "any appropriate use".35

The Board may grant easements in perpetuity or for any term of years, although
the rules state that whenever possible and practical, and consistent with the
purpose, easements should be issued for terms of 35 years or less with an option
to renew.36
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Payment for easements may be negotiated, but must be at least $250 or market
value, whichever is greater. These rules apply to all federal, state, county,
municipal, or other governmental agencies as well as quasi-governmental bodies
or organizations the same as if they were private parties.37 The Board must give
its final approval for easements.38

State land must be sold at public auction to the highest responsible bidder after
being appraised by the Board. The sale must be for at least the appraised value,
but not less than $10 per acre.39



40 The Enabling Act, chapter 180, 25 Stat. 676 (1889)
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At the January 15, 2008, EQC meeting, several questions were raised
regarding the authority of the State Land Board and the Department of Natural
Resources and Conservation (DNRC) with respect to conservation easements
and similar property interest dispositions on state trust lands.

The Council specifically requested a legal analysis by EQC attorney Todd
Everts.

QUESTION #1: WHAT IS THE STATE LAND BOARD'S AND THE DNRC'S
EXISTING LEGAL AUTHORITY REGARDING CONSERVATION
EASEMENTS AND SIMILAR DISPOSITIONS OF PROPERTY INTERESTS
ON STATE TRUST LANDS? IS THE DNRC REQUESTING ANY ADDITIONAL
AUTHORITY? 

Overview and Analysis of Existing Legal Authority

In order to understand the legal authority vested in the State Land Board (the
Board) and the DNRC regarding conservation easements and the disposition of
similar property interests, it is necessary to review and analyze The Enabling
Act, the Montana Constitution, applicable statutory provisions, and relevant
case law.

Historical Context

In the golden year of 1889, Montana was admitted into the Union under the
Omnibus Enabling Act of 1889.40 Upon admission, Congress granted Montana
the sixteenth and thirty-sixth sections of each township within Montana "for the
support of common schools".41 Montana also received additional grants of
acreage for other educational and state institutions. According to the DNRC,
total trust land acreage has fluctuated over the years due to land sales and
acquisitions, but as of fiscal year 2007, the trust land surface acreage totals

A Legal Analysis of
Land Board Authority
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more than 5.1 million acres and the mineral acreage is in excess of 6.2 million
acres.42 

Fiduciary Responsibilities

The Enabling Act, in tandem with the Montana Constitution, imposes fiduciary
responsibilities on the state with regard to state trust land. In 1999, the Montana
Supreme Court, in a seminal case, provided the overarching framework for
those fiduciary responsibilities.43 The Court held that the federal grant of lands
to Montana constituted a trust. The terms of the trust are set forth in the
Montana Constitution and The Enabling Act. Montana's 1889 Constitution
accepted the lands from the federal government and provided that those lands
would be held in trust consonant with The Enabling Act, and the 1972 Montana
Constitution continued those terms. The State of Montana is the trustee of
those lands. The State Land Board is the instrumentality created to administer
that trust and is bound upon principles that are elementary in order to secure
the largest measure of legitimate advantage to the beneficiary. The Board owes
a higher duty to the public than does an ordinary businessman. Montana's
constitutional provisions are limitations on the power of disposal by the
Legislature. One limitation on the Legislature in the power of disposal is the
trust's requirement that full market value be obtained for trust lands. 

The Montana Supreme Court has also held that the state, as the trustee, has an
undivided loyalty to the beneficiaries of the trust.44 The Court noted that:

When a party undertakes the obligation of a trustee to receive
money or property for transfer to another, he takes with it the duty of
undivided loyalty to the beneficiary of the trust. The undivided loyalty
of a trustee is jealously insisted on by the courts which require a
standard with a "punctilio of an honor the most sensitive." A trustee
must act with the utmost good faith towards the beneficiary, and may
not act in his own interest, or in the interest of a third person.45
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The Court has also determined that the Board and the DNRC must have large
discretionary power in managing state trust lands,46 but that discretionary power
is not unlimited and it must conform to the trust47 and must be consistent with
the Constitution.48 

Trust Land Administration and Management

The Board has the constitutional authority "to direct, control, lease, exchange,
and sell school lands and lands which have been or may be granted for the
support and benefit of the various state educational institutions, under such
regulations and restrictions as may be provided by law".49 The Montana
Constitution sets out the Board's authority regarding public trust land
disposition:

Public land trust, disposition. (1) All lands of the state that
have been or may be granted by congress, or acquired by gift
or grant or devise from any person or corporation, shall be
public lands of the state. They shall be held in trust for the
people, to be disposed of as hereafter provided, for the
respective purposes for which they have been or may be
granted, donated or devised.

(2) No such land or any estate or interest therein shall
ever be disposed of except in pursuance of general laws
providing for such disposition, or until the full market value of
the estate or interest disposed of, to be ascertained in such
manner as may be provided by law, has been paid or safely
secured to the state.

(3) No land which the state holds by grant from the
United States which prescribes the manner of disposal and
minimum price shall be disposed of except in the manner and
for at least the price prescribed without the consent of the
United States.
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(4) All public land shall be classified by the board of
land commissioners in a manner provided by law. Any public
land may be exchanged for other land, public or private,
which is equal in value and, as closely as possible, equal in
area.50 

In addition, The Enabling Act also lays out some terms and conditions regarding
state trust land disposition, including the following:

# that all lands granted by the act be disposed of only at public sale
after advertising—tillable lands capable of producing agricultural
crops for not less than $10 per acre and lands principally valuable for
grazing purposes for not less than $5 per acre;

# the lands may be leased under such regulations as the legislature
may prescribe; and

# the State may also, upon such terms as it may prescribe, grant such
easements or rights in any of the lands granted by the Act, as may
be acquired in privately owned lands through proceedings in eminent
domain; provided, however, that none of the lands, nor any estate or
interest therein, shall ever be disposed of except in pursuance of
general laws providing for such disposition, nor unless the full market
value of the estate or interest disposed of, to be ascertained in such
manner as may be provided by law, has been paid or safely secured
to the State.51

The Montana Supreme Court has ruled that The Enabling Act must be liberally
construed with the view of accomplishing the object sought to be attained.52 The
Court has also held that The Enabling Act contemplates that "an interest or
estate less than the fee may be leased or disposed of".53
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Statutorily, the Legislature has outlined the powers and duties of the Board
expressly authorizing the Board to "exercise general authority, direction, and
control over the care, management, and disposition of state lands".54 Under the
direction of the Board, the DNRC is charged with the administration of state
trust lands.55 The "guiding principle" in the administration of Montana's trust
lands is that "these lands and funds are held in trust for the support of education
and for the attainment of other worthy objects helpful to the well-being of the
people of this state as provided in The Enabling Act".56 The Board is required to
administer the state trust lands to secure the largest measure of legitimate and
reasonable advantage to the state and provide for the long-term financial
support of education.57 It is consistent with the powers and duties of the Board
that "the people are entitled to general recreational use of state lands to the
extent that the trusts are compensated for the value of the recreation".58 
 
The Board is also required to manage state lands under the multiple-use
management concept.59 The law requires that:

 (1) The board shall manage state lands under the multiple-use
management concept defined as the management of all the various
resources of the state lands so that:

(a) they are utilized in that combination best meeting
the needs of the people and the beneficiaries of the trust,
making the most judicious use of the land for some or all of
those resources or related services over areas large enough
to provide sufficient latitude for periodic adjustments in use to
conform to changing needs and conditions and realizing that
some land may be used for less than all of the resources; and

(b) harmonious and coordinated management of the
various resources, each with the other, will result without
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impairment of the productivity of the land, with consideration
being given to the relative values of the various resources.60

The Montana Supreme Court has held that income is "a" consideration, but not
"the" consideration regarding school trust lands and that maximizing income is
not paramount to the exclusion of wildlife or environmental considerations.61

The Board also has general authority on behalf of the state to accept gifts,
donations, grants, legacies, and devices.62 The Board is required to manage the
gifted lands and other property for the benefit of the specific purposes
designated by the person gifting the property.63 The Board may also accept
gifts, donations, or contributions of land suitable for forestry or park purposes
and enter into agreements with the federal government or other agencies for
acquiring by lease, purchase, or otherwise those lands that are desirable for
state forests.64

Leases, Sales, Exchanges, and Reservations of State Trust Land Property
Interests

The Board may lease state trust lands for up to 99 years for uses other than
agriculture, grazing, timber harvest, or mineral production under the terms and
conditions that best fulfill the duties and obligations of the Board to the trust,
including multiple-use management.65 

The Board may sell state land subject to certain limitations and if it is in the best
interests of the state.66 State law includes restrictions on land available for sale,
including land likely to contain valuable mineral deposits or certain state land
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bordering on navigable lakes, nonnavigable meandered lakes, and navigable
streams.67 The Board is also required, when selling any state land, to reserve
certain mineral rights.68

The Board may exchange land with the United States, tribal governments, a
nongovernmental entity, state government, and other state and local public
entities subject to certain statutory restrictions.69 

The Board clearly has the right, as any property owner would, to reserve and
retain property interests when disposing of property. 

Easements 

The Board has the statutory authority to grant certain types of easements on
state lands for certain purposes. However, it is necessary to highlight some of
the subtle distinctions between what may be termed "traditional" easements and
conservation easements allowed under state law. 

Traditional Easements

The Montana Supreme Court has held that an easement is a "right which one
person has to use the land of another for a specific purpose or a servitude
imposed as a burden upon land".70 Stated another way, an easement is a grant
of the use of and not a grant of title to land.71 Under Montana law, an easement
is consider to be a "burden"or "servitude" attached to land.72 

Statutorily, there are 20 listed servitudes, ranging, for example, from the
traditional right-of-way, to the right of conserving open space to preserve park,
recreation, historic, aesthetic, cultural, and natural values on or related to land,
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or to using land adjacent to a firearms shooting range as a range safety zone.73

The extent of the servitude is "determined by the terms of the grant or the
nature of the enjoyment by which it was acquired".74 The Montana Supreme
Court has also stated that "an easement is a property right protected by the
constitutional guarantees against the taking of private property without just
compensation".75

Conservation Easements

Although the term "conservation easement" is not defined in the state land
management statutes under Title 77, chapter 1, of the Montana Code
Annotated, it is defined within the Montana Open-Space Land and Voluntary
Conservation Easement Act (hereafter Conservation Easement Act) to mean:

an easement or restriction, running with the land and assignable,
whereby an owner of land voluntarily relinquishes to the holder of
such easement or restriction any or all rights to construct
improvements upon the land or to substantially alter the natural
character of the land or to permit the construction of improvements
upon the land or the substantial alteration of the natural character of
the land, except as this right is expressly reserved in the instruments
evidencing the easement or restriction.76

In addition, if a public body (state, county, city, town, or other municipality)
acquires an interest in land under the provisions of the Conservation Easement
Act that is less than fee simple, this acquisition is considered to be a
conservation easement.77 

Permissible conservation easements include easements or restrictions that may
prohibit or limit the following:
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(1) structures--construction or placing of buildings,
camping trailers, housetrailers, mobile homes, roads, signs,
billboards or other advertising, utilities, or other structures on
or above the ground;

(2) landfill--dumping or placing of soil or other
substance or material as landfill or dumping or placing of
trash, waste, or unsightly or offensive materials;

(3) vegetation--removal or destruction of trees, shrubs,
or other vegetation;

(4) loam, gravel, etc.--excavation, dredging, or removal
of loam, peat, gravel, soil, rock, or other material substance;

(5) surface use--surface use except for such purposes
permitting the land or water area to remain predominantly in
its existing condition;

(6) acts detrimental to conservation--activities
detrimental to drainage, flood control, water conservation,
erosion control, soil conservation, or fish and wildlife habitat
and preservation;

(7) subdivision of land--subdivision of land as defined
in 76-3-103, 76-3-104, and 76-3-202, MCA;

(8) other acts--other acts or uses detrimental to such
retention of land or water areas in their existing conditions.78

A conservation easement may be granted either in perpetuity or for a term of
years.79 A property owner may sell or grant a conservation easement to a public
body or to a private qualified organization.80

Subtle Distinctions Between Traditional Easements and Conservation
Easements

As the Montana Supreme Court has noted, an easement in the traditional sense
is the right of one person to use the land of another for a specific purpose or,
stated another way, it is a servitude imposed as a burden on the land.81 A
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conservation easement, however, does not grant a use of land, but prohibits
certain uses of land through the voluntary relinquishment (i.e., sale between
willing parties) by a landowner to the easement holder of certain property rights.
Stated another way, "a conservation easement may be described as the sale of
the right to change the existing use of land or a sale of the right to develop the
land".82  

Easements on State Trust Lands

The Board has the statutory authority to grant certain types of easements on
state lands for certain purposes.83 The Board may grant easements for
purposes such as schoolhouse sites and grounds, public parks, community
buildings, cemeteries, conservation purposes, and other public uses.84

Easements granted for "conservation purposes" under the provisions of 77-2-
101(1)(e), MCA, may be specifically granted:

(i) to the department of fish, wildlife, and parks for parcels that are
surrounded by or adjacent to land owned by the department of fish,
wildlife, and parks as of January 1, 2001;

(ii) to a nonprofit corporation for parcels that are surrounded by or
adjacent to land owned by that same nonprofit corporation as of January
1, 2001; and

(iii) to a nonprofit corporation for the Owen Sowerwine natural
area located within section 16, township 28 north, range 21 west, in
Flathead County.

The Board also may grant easements on state land for rights-of-way and other
uses defined as a public use in the eminent domain statutes.85

It is noteworthy that an easement for "conservation purposes" is not defined
within the trust land administration statutes. It is also noteworthy that there are
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numerous examples of easements being granted on state trust lands that
include conservation measures. 

The Board is also required to grant to the state a conservation easement for
cabin sites, home sites, or city or town lots that are to be sold as provided under
state law.86 The conservation easement is required to run with the land in
perpetuity and must:

(1) prohibit subdivision of the land, lake, or stream;
(2) for property within 100 feet of a river, stream, or lake, prohibit

the cutting of trees except as necessary for construction on the lot, fire
prevention, safety, or protection of personal property; and

(3) require that any permanent structure be set back 25 feet from
the high-water mark of a lake or stream.87 

Under the Montana Natural Areas Act of 1974,88 the Board may grant an
easement or acquire property interests, including gifted conservation
easements for the establishment of natural areas.89 A natural area is defined as:

An area of land that must generally appear to have been affected primarily
by the forces of nature with the visual aspects of human intrusion not
dominant and also must have one or more of the following characteristics:

(a) an outstanding mixture or variety of vegetation, wildlife,
water resource, landscape, and scenic values;

(b) an important or rare ecological or geological feature or
other rare or significant natural feature worthy of preservation for
scientific, educational, or ecological purposes.90
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Some Concluding Thoughts on Existing Legal Authority

When all is said and done, as long as full market value is obtained and the
incumbent legal constraints are followed, the Board has the following tools at its
disposal regarding trust land administration that are relevant to the HJR 57
Study:

(1) The Board has the authority to sell an estate or interest in state trust
lands. This interest could include (and has included in some of the
Board's past transactions) the sale of development rights. This authority
includes the ability to sell/retain an estate or interest in perpetuity.

(2) The Board has the authority to retain an estate or interest in state
trust lands. This interest could include (and has included in some of the
Board's past transactions) the retention of development rights.

(3) The Board has the authority to grant an easement for "conservation
purposes" (undefined in the statute) pursuant to 77-2-101(1)(e), MCA.
The Board also has the authority to grant an easement for "other public
uses" under 77-2-101(1)(f).

(4) The Board has the authority to grant easements on state trust lands
for natural areas under the Montana Natural Areas Act of 1974. 
(5) The Board is required to grant to the state, conservation easements
for certain cabin sites and home sites under 77-2-318, MCA.

(6) The Board has the authority, under 77-1-213, MCA to accept gifts or
donations of land or other property and is obligated to manage the land
for the benefit of the specific purposes designated by the person gifting
the property. This could include conservation restrictions on the property.

(7) The Board has the authority, under 77-1-204, MCA, to lease trust
lands for up to 99 years for uses that could, and have included,
conservation uses. 

 
(8) The provisions of the Open-Space Land and Voluntary Conservation
Easement Act, Title 76, chapter 6, part 1, MCA, specifically include public
bodies.



91 City of Missoula v. Mix, #7.
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Additional Authority Being Requested by the DNRC?

DNRC Director Mary Sexton said that DNRC is not requesting any additional
authority regarding conservation easements and similar dispositions of state
trust land property interests at this time.

QUESTION #2: CAN THE BENEFICIARIES OF THE STATE TRUST LANDS
FILE SUIT TO TERMINATE THE DISPOSITION OF A PROPERTY INTEREST
GRANTED BY THE STATE LAND BOARD TO ANOTHER PARTY? 

The answer to this is "yes", the beneficiaries could file a lawsuit. However,
assuming that the Board and the DNRC followed their trust management
responsibilities and received full market value for the disposition, the success
on the merits is unlikely given that the Montana Supreme Court held that the
Board and the DNRC have large discretionary power in managing state lands.91
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During the course of the HJR No. 57 study of conservation easements on
school trust lands, the EQC determined that in some circles, there is a need for
more information about the provisions of conservation easements in general. The
EQC directed staff to draft a brochure that would be printed and distributed by
the EQC. 

The draft version follows.

Conservation Easements:
20 Things Everyone Should Know
What is a conservation easement? 

A conservation easement is a voluntary legal agreement that limits the use of
property. Property ownership comes with many rights. Most of them deal with using the
land in some way— farming, logging, or subdividing, to name a few. A property owner
also has a right to limit the use of the land. In the case of a conservation easement, a
property owner may sell or donate a right, such as the right to develop, and be
compensated for restricting or forfeiting that right while still maintaining ownership of the
land.

What is the purpose of a conservation easement? 
Typically, the purpose is to preserve property in its current, undeveloped state.

Conservation easements may prohibit or limit such things as subdivision, excavation, or
acts detrimental to conserving the natural values of the property.

Who may sell or donate a conservation easement?
Any landowner whose property fulfills the requirements of a conservation

easement may sell or donate a conservation easement. Typically, conservation
easements are placed on large areas of open land.

Who may buy or hold a conservation easement?
Any public body, such as a state or local government agency, or any nonprofit

organization that is competent to own property, holds federal tax-exempt status under

Conservation Easement
Brochure
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the Internal Revenue Code, and conserves open space as part of its mission may buy or
hold a conservation easement.

Who negotiates a conservation easement?
A conservation easement is negotiated by a willing landowner and a public body

or qualified organization. 

Does a conservation easement on a farm or ranch mean no more agricultural
operations or timber harvesting?

No. Since the goal of many conservation easements is to preserve open space,
historic agricultural operations and other uses often continue. The land is still owned and
managed by the party that sold or donated the conservation easement. The terms of the
conservation easement, including what may and what may not occur on the land, are
negotiated between the landowner and the public body or organization holding the
easement.

Do conservation easements have anything to do with eminent domain,
condemnation, or wilderness areas?

No.

Does a conservation easement mean the that public can access the land?
No. The landowner retains control of the property. However, public access may

be part of the voluntary negotiated agreement.

How long do conservation easements last?
Montana law requires a conservation easement to be granted for a term of at

least 15 years, but many are granted in perpetuity. According to state law, a
conservation easement runs with the land and remains in place even if the land is sold.

How long is perpetuity?
Forever.

Why would someone give up a property right forever?
A landowner may want to know that the land will always be protected. Also, the

easement must be in perpetuity to qualify for federal income tax and estate tax
benefits. This is a way to guard against speculators who could receive a federal tax
deduction for decades until the land rises in value and then subdivide it when the
easement expires.
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How does the federal tax break work?
The tax deduction for conservation easements is based on the potential for an

easement to result in a reduced land value, and the amount of that reduced value is then
considered a charitable contribution. This occurs whether the easement is sold or
donated. The donation must meet three conditions:

1. It must be granted in perpetuity.
2. It must donated or sold to a qualified organization, such as a government

agency or a non-profit land trust.
3. It must be made for conservation purposes including preservation of land use

by the public for outdoor recreation or education, protection of wildlife habitat,
preservation of farm or forest land for the public’s scenic benefit or as part of a
governmental conservation policy, or preservation of historic landscapes or buildings.

Is there a state tax break for conservation easements?
Montana does not provide property tax incentives for creating conservation

easements. The law seeks to ensure that the creation of conservation easements is fiscally
neutral for local governments. If an easement prohibits all farming on land classed for
tax purposes as agricultural, the property would be reassessed. The assessed value of
the land may not fall below the value it held in 1973. Finally, land cannot be reclassified
solely on the basis of an easement; other changes in the land use must be taken into
account. However, a grantor of an easement may claim a state income tax deduction for
the charitable contribution.

If a conservation easement is placed on state or federal land, is there a tax break?
No. Government agencies do not pay taxes, so there would be no tax deduction.

How is the value of a conservation easement determined?
The value is determined by an appraiser. To qualify for the federal tax break, a

landowner must secure a subordination of any mortgage or contract holders, procure an
appraisal, and ensure that mineral right ownership does not inhibit the placement of the
conservation easement. 

Does a conservation easement reduce the fair market value of the land?
Typically, yes. A parcel of land may be worth more as a subdivision than as

open agricultural land. The federal tax deduction is meant to offset this reduced land
value.
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Who enforces the terms of the conservation easement?
Representatives of the public body or organization that holds the conservation

easement may enter the land in a reasonable manner at reasonable times to ensure
compliance.

What happens if land under a conservation easement is sold or passed on to heirs?
The conservation easement runs with the land and would stay in place. According

to state law, a conservation easement runs with the land and remains in place even if the
land is sold.

How many conservation easements are there in Montana?
A 2007 legislative audit found that there are about 1,250 conservation

easements covering more than 1.5 million acres of land, which represents less than 2% of
Montana's acreage. Almost 99% of the land under conservation easements is owned by
private parties. Many conservation easements are held by nonprofit land trusts, but
government agencies, including the Montana Department of Fish, Wildlife, and Parks,
are also major holders.

Who keeps track of conservation easements?
Conservation easements are recorded at the Clerk and Recorder's Office in the

county where the land lies. Sometime in 2008, information about all conservation
easements filed in Montana should be available through the state Natural Resource
Information System. 

This guide provides a general overview of conservation easements. It is not a substitute
for consulting state and federal laws or seeking legal counsel.
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 X  1. Review history of trust lands and conservation easements, legislative
history of current trust land conservation easement law, and legal opinion
regarding conservation easements on state trust land.

Who: EQC staff
Timeline: September 2007 meeting

  X  2. Summary of Legislative Audit report on conservation easements.
Who: Angus Maciver, Legislative Audit
Timeline: September 2007 meeting

  X  3. Overview of real estate management on school trust lands, including
conservation easements.

Who: Tom Schultz, Trust Land Administrator, DNRC
Timeline: September 2007 meeting

  X  4. Overview of conservation easements in Montana.

Who: Angus Maciver, Legislative Audit
Timeline: September 2007 meeting

  X  5. EQC discussion and study direction.

Who: EQC members
Timeline: September 2007 meeting

  X  6. Summary of other state laws regarding conservation easements on state
trust lands.

Who: EQC staff
Timeline: January 2008 meeting

  X  7. Panel discussion from stakeholders.

Conservation Easement
Work Plan Tasks
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Who: Ellen Engsted-Simpson, Montana Wood Products
Association
Janet Ellis, Montana Audubon Society
Timothy Ravendall, Montanans for Multiple Use
Glenn Marx, Montana Association of Land Trusts
Jay Bodner, Montana Stockgrowers Association

Timeline: January 2008 meeting

  X  8. EQC discussion and study direction.

Who: EQC members
Timeline: January 2008 meeting

  X  9. Presentation of requested legal analysis.

Who: EQC staff
Timeline: March 2008 meeting

  X  10. Presentation of requested brochure.

Who: EQC staff
Timeline: March 2008 meeting

  X  11. Review draft report, brochure, and any proposed legislation.

Who: EQC staff
Timeline: May 2008 meeting

  X  12. Review public comment on draft report and any proposed legislation.

Who: EQC staff
Timeline: July 2008 meeting

  X  13. Approval of final report and any findings, recommendations, or
legislation.

Who: EQC members
Timeline: September 2008 meeting
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Appendix A 

HJ0057.02 

HOUSE JOINT RESOLUTION NO. 57 

INTRODUCED BY M. JOPEK 

A JOINT RESOUI'I'ION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE OF 

IWNTANA PROVIDING FOR AN INTERIM STUDY OF CONSERVATION EASEMENTS ON STATE TRUST 

LANDS. 

WHEREAS, dtizens of the State of Montana value the preservation of traditional uses on school trust 

lands of grazing, farming, Umber harvest, and general recreation; and 

WHEREAS. if a conservation easement was purchased on school trust land, the public would get to 

examine and comment on that agreement to see how traditional uses are affected before the easement was 

finalized: and 

WHEREAS, if valuable school trust lands are sold, the traditional uses on these lands could be lost; and 

WHEREAS, the Deparbnent of Natural Resources and Conservation is charged with managing the State's 

School trust lands in a manner that derives revenue for the support of the common schools, the University 

System, and other state institutions; and 

WHEREAS, the Department of Natural Resources and Conservation is currently working to increase the 

revenue earned from school trust lands by diversifying existing uses on school trust lands; and 

WHEREAS, conservatbn easements are an effective tod available to protect these traditional uses while 

Preserving the long-term value of trust lands and retaining the trust land base; and 

WHEREAS. the money raised from the purchase of conservation easements on school trust lands is 

deposited in a nondistributable permanent bust, the interest of which can be used to benefit schools and other 

trust beneficiaries; and 

WHEREAS, the money invested from the purchase of a consewation easement plus the money derived 

from annual leases or licenses for traditional uses can make traditional uses more financially lucrative for the 

Schools and other trust beneficiaries. 

NOW, T HEREFORE, BE IT RESOLVED BY THE SENATE ANDTHE HOUSE OF REPRESENTAT~VES OFTHE 

STATE OF MONTANA: 

That the Legislative Council be requested to designate an appropriate interim committee, pursuant to 

Authorized Print Version - HJ 57 
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section 5-5-21 7, MCA, or direct sufficient staff resources to: 

(1 ) evaluate the benefits to the various trusts of granting easements in terms of years and in perpetuity; 

(2) assess the alternatives with regard to appropriate entities to hold consewation easements on state 

trust land; 

(3) analyze how or If consewation easements can ensure that multiple use management occurs; 

(4) evaluate the effectiveness and cost or benefit to the various trusts of continuing traditional classified 

uses as part of the terms of a consewation easement; and 

(5) determine options and alternatives for providing the continuance of recreational uses that were in 

place prior to an easement being granted= 

16) EVALUATE OPPORTUNITIES FOR THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

0, 
W H ULD WER D A  lSlTl s. 

BE IT FURTHER RESOLVED, that If the study is assigned to staff, any findings or conclusions be 

presented to and reviewed by an appropriate committee designated by the Legislative Council. 

BE IT FURTHER RESOLVED, that all aspects of the study, including presentation and review 

requirements. be concluded prior to September 15,2008. 

BE IT FURTHER RESOLVED, that the final results of the study, Including any findings, conclusions, 

comments. or recommendations of the appropriate committee. be reported to the 61st Legislature. 

- END - 

Authorized PrSnt Version - H J 57 
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Enabling Act 

AN ACT to provide for the division of Dakota into two States and to enable the people of North Dakota, 
South Dakota, Montana, and Washington to form constitutions and State governments and to be admitted 
into the Union on an equal footing with the original States, and to make donations of public lands to such 
States. 

(Approved February 22,1889.) [25 U.S. Statutes at Large, c 180 p 676.1 

[Presidentls proclamation declaring Washington a state: 26 St. at Large, Proclamations, p 10, Nov. 11, 
1889.1 

Be it enacted by the Senate and House of Replesentatiws of the Unlted States of America in Congress assembled. 
That the inhabitants of all that part of the area of the United States now constituting the Territories of Dakota, Montanal 
and Washington, as at present described, may become the States of North Dakota, South Dakota, Montana, and 
Washington, respectively, as hereinafter provided. 

SEC. 2. The area comprising the Tenltory of Dakota shall, for the purposes of this ad, be divided on the line of the 
seventh standard parallel produced due west to the westem boundary of said Temitory; and the delegates elected as 
herelnaffer pmided to the constitutional convention In dias  north of said parallel shall assemble in convention, at the 

Prescribed in this ad, at the cky of Bismarck; and the delegates elected in d i i  south of said parallel shall. at the 
same time, assemble in convention at the cky of Sioux Falls. 

SEC. 3. That all persons who are qualified by the laws of said Twitor~es to vote for representatives to the legislative 
assemblies thereof, are hereby authorized to vote for and c h m  delegates to f o n  conventions in said proposed States; 
and the qualicatlons for delegates to such conventions shall be such as by the laws of saM Tenltoriea respedively 
Pe-mns are required to possess to be eligible to the leglslathre assemblies t h e m  and the aforesaid delegates to form 
said conventions shall be apmoned within the limb of the proposed States, in such districts as may be establlehed as 
herein provided, in proportion to the populatioo in each of said counties and disbids, as near as may be, to be 
ascertained at the time of making sad apportion- by the persons hereinafter authorized to make the same, from the 
best infOrmati~ obtainable. in each of which d iac ts  three delegates shall be elected, but no elector shall vote for more 
than two persons for delegates to such conventions; that sald apportionments shaU be made by the governor, the chiif- 
justice, and the secretary of said Territorbs; and the governors of said Territories shall, by proclamation. order an 
ebdion of the delegates aforesaid in each of said proposed Stam, b be heM on the Tuesday after the second Monday 
in May, eighteen hundred and eighty-nine, which prodamation shall be issued on the fifteenth day of April, eighteen 
hundred and eighty-nine; and such elaction shall be conducted, the returns made, the resdt ascertakred, and the 
certfficatea to persons elected b such convention issued In the same manner as is prescribed by the laws of the said 
Territories f'egulatlng electbns therein for Delegates to Congress; and the number of votes cast for delegates in each 
precinct shall also be returned. The number of b said conventions mspdively shall be seventy-five; and all 
persons resident in said proposed States, who are qualified voters of said Territories as herein provided, shall be enUW 
to vote upon the election of delegates, and under such rules and regulatkns as said conventions may prescribe. not in 
conflict with this act. upon the ratkdon or rejedion of the cmstitubjons. 

SEC. 4. That the delegates to the conventlons elected as provided for in this act shall meet at the seat of government 
of each of said Territories, except the delegates elected in South Dakota, who shall meet at the dty of Sioux Falls, on the 
fourth day of July, eighteen hundred and eighty-nine, and, after organization, shall declare, on behalf of the people af 
said P~oposed States, that they adopt the Constitution of the United States; whereupon the said conventions shall be, 
and are hereby, authorized to form constitutions and States governments for said proposed states, respecthreb. The 
COrIstitLItionS shall be republican in form, and make no d i c t i o n  in civil or political rights on ~ C C Q U ~ ~  of race Or Cokr. 
except as to Indians not taxed, and not be repugnant to the Consmkn of the United States and the principles of the 
Declaration of Independence. And said conventlons shall provide, by ordinances irrevocable without the consent of the 
United States and the people of said Stat-. 

First. That perfect toleration of religious sentiment shall be searred and that no inhabitant of said States shall ever be 
molested in person or property on account of his or her mode of religious worship. 

Second. That the people Inhabiting said proposed States do agree and declare that they forever disclaim all right and 
w e  to the UnapP~Opriated public lands lying within the boundaries thereof, and to all lands lying within said limits owned 
or held by any Indian or Indian tribes; and that until the title thereto shall have been extinguished by the United States, 
the =me shall be and remain subject to the disposition of the Unlted States, and said Indian lands shall remain under 
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the absolute jurisdidlon and control of the Congress of the United States; that the lands belonging to citizens of the 
United States residing without the said States shall never be taxed at a higher rate than the lands belonging to residents 
thereof: that no taxes shall be imposed by the States on lands or property therein belonging to or w h i i  may hereafter be 
purchased by the United States or reserved for its use. But nothing herein, or in the ordinances herein provided for, shall 
preclude the said States from taxing as other lands am taxed any lands owned or held by any Indian who has severed 
his tribal relations. and has obtained from the United States or from any person a title thereto by patent or other grant, 
save and except such lands as have been or may be granted to any Indian or Indians under any act of Congress 
containing a provision exempting the lands thus gfanbed from taxation; but said ordinances shall provide that all such 
lands sham be exempt from taxaUon by said States so long and to such extent as such act of Congress may prescribe. 

Third. That the debts and liabllies of said Territories shall be assumed and paid by said States, respectively. 

Fourth. That provision shall be made for the establishment and malnlenance of systems of public schools, whlch shall 
be open to all the children of said States, and free from sectarian control. 

SEC. 5. That the convention which shall assemble at Bismarck shall form a consUtulion and State government for a 
State to be known as North Dakota, and the convention which shal assemble at Sioux Falls shall form a constitution and 
State government for a State to be known as South Dakota: Pro&&, That at the &don for delegates to the 
constitutiinai convention in South Dakota, as hereinbefore ptovlded, each elector may have written or prlnted on his 
ballot the words Tor the Sioux Falls constlhrtkn,' or the words "Against the S i x  Falls constitution." and the wtes on 
this question shall be returned and canvassed in the same manner as for the election provlded for in sedion three of this 
act; and If a majority of all votes cast on this question shall be Yorthe Sioux Falls constitution' it shall be the duty of the 
convention which may assemble at Sloux Falls, as hereln provided, to resubmit tothe people of South Dakota. for 
ratification or rejection at the dedion hereinafter provided for in this act, the constitution framed at Sbux FaYs and 
adopted November third, elghben hundred and eighty-he, and also the artides and propositions separately submitted 
at the election, including the question of locating the temporary seat of government, wlth such changes only as relate to 
the name and boundary of the proposed St*, to the re-apportionment of the judicial and IegisIative distrids, and such 
amendments as may be necessary in order to comply with the provisions of this act; and If a majority of the votes cast on 
the ratification or rejection of the constitution shall be for the constihrtion irrespective of the artides separately submitted, 
the State of South Dakota shall be admltted as a State in the Union under saki constitution as hereinafter provided; but 
the archives, records, and books of the Territory of Dakota shall remain at Bismarck, the capital of North Dakota, until an 
agreement in reference thereto is reached by said States. But if at the election for delegates to the constitutional 
ment ion in South Dakota a ma/orlty of all the wtes cast at that election shall be "against the S i x  Falls constitution", 
then and In that event it shall be the duty of the convention which will assemble at the city of Sioux Falls on the fourth 
day of July, eighteen hundred and eightynine, to proceed to form a c o n w o n  and State government as provided in 
this act the same as if that quegtlon had not been s u b m i i  to a vote of the people of South Dakota. 

SEC. 6. It shall be the duty of the constihrt(ona1 conventions of North Dakota and South.Dakota to appoint a joint 
commission, to be composed of not less than three members of each convention, whose duty it shall be to assemble at 
Bismarck, the present seat of gwernment of said Territory, and agree upon an equitable division of all property 
belonging to the Territory of Dakota, the disposMon of all public records, and also adjust and agree upon the amount of 
the debts and liabiiies of the Territory, vhich shall be assumed and paid by each of the proposed States of Nodh 
Dakota and South Dakota: and the agreement reached respecting the Terrltorlal debts and Iiabilltiis shall be 
incorporated in the respectiwe constitutions, and each of saM States shall obligate itself to pay. its proportion of such 
debts and liabilities the same as if they had been uwted by such States respecthre)y. 

SEC. 7. If the constitutions formed for both North Dakota and South Dakota shall be rejected by the people at the 
elections for the ratiflcatkn or rejection of their reapedive constitutions as provided for In this act, the Territorial 
government of Dakota shall continue in existence the same as if this act had not been passed. But if the condution 
formed for either North Dakota or South Dakota shall be rejected by the people, that part of the Tertitory so rejecting Its 
proposed constitution shall continue under the Tenitarial government of the present Territory of Dakota. but shall. after 
the State adoptlng its constiMion is admitted into the Union, be called by the name of the Territory of North Dakota or 
South Dakota, as the case may be: Prwlded, That if either of the proposed States provided for in this act shall r e W  the 
constitution which may be submitted for ratification or mjedion at the election provided therefor, the governor of the 
Tenitory in w h i i  such proposed constitution was rejected shall issue his proclamation reconvening the delegates 
elected to the convention which fanned such rejected constitution, fixing the time and place at which said delegates shall 
assemble: and when so assemMed thev shall woceed to f m  another constiMMn or to amend the reiected COnatltUti~n. 
and shall & h i t  such new constitution br ameked constitubion to the people of the pmposed State for ratification or 
reledion. at such time as said convention mav determine: and all the wovisions of this ad. so far as a~dicable, shall 
appty to such convention so reassemw and to the constitution which may be formad, its ratification or rejection, and to 
the admission of the proposed State. 

SEC. 8. That the constitutional convention whlch may arrsemble in South Dakota shall provide by ordinance for 
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resubmitting the Sioux Falls constitution of eighteen hundred and eighty-five. after having amended the same as 
provided in section five of this act, to the people of South Dakota for ratification or rejection at an election to be held 
therein on the first Tuesday in October, eighteen h u n w  and eightyqine; but if said constitutional convention is 
authorized and required to form a new constitution for South Dakota it shall provide for submitting the same in like 
manner to the people of South Dakota for ratification or rejection at an election to be held in said proposed State on the 
Said first Tuesday In October. And the con&jtutional m n t i o n s  which may assemble in North Dakota, Montana, and 
Washington shall provide in llke manner for submitting the constitutions fonned by them to the people Of said propod 
States, respectively, for ratification or rd&on at elections to be held in said proposed States on the said first Tuesday in 
October. At the elections provided for in this s e n  the qualified voters of said proposed States shall vate directly for or 
against the proposed condtutions, and for or against any atticles or propositions separately submitted. The ret~rns of 
said elections shall be made to the secretary of each of said TerrStories, who with the governor and chief-justice thereof, 
or any two of them, shall canvass the same; and if a majority of the legal votes cast shall be for the constitution the 
governor shall certify the result to the President of the United states, together with a statement of the votes cast th-? 
and upon separate articles or propositions, and a copy of said constwon, articles, pmpo&ions, and ordinances. And rf 
the constitutions and governments of sald proposed States are republican in form, and If all the provisions of this a d  
have been complied with in the formation thereof, it shall be the duty of the president of the United States to issue his 
Prodamation announcing the result of the election In each, and thereupon the pmposed States which have adopt* 
mstitutions and formed State governments as herein provided shall be deemed admltted by Congress into the Union 
under and by virtue of this a d  on an equal footing with the original States from and after the date of said prodamation. 

SEC. 9. That until the next general census, or until othemise provided by law, saM States shall be entitled to one 
Re~mmative in the House of Representatives of the United States, except South Dakota, which shall be enfffled.to 
two; and the Representatives to the fifiy-first Congress, together with the governors and other officers provided for m said 
constitutions, may be elected on the mme day of the eiechion for the ratificatii or rejection of the constitutions; and until 
said State officers are elected and qualified under the provisions of each constitution and the States, respectively, are 
admitted Into the Union, the Territorial officers shall continue to discharge the duties oftheir mspediie oRIces in each of 
said Territories. 

SEC. 10. That upon the admission of each of said w e s  into the Union sections numbered sixteen and thirty-six in 
every township of said proposed States, and where such sections, or any pam thereof, have been sold or otherwise 
disposed of by or under the authority of any act of Congress, other lands equivalent thereto, In legal subdivisions of not 
less than onequarter section, and as contiguous as may be to the section in lieu of which the same is taken, are hereby 
granted to said States for the support of common schools, such indemnity lands to be selected within said States in such 
manner as the legislature may provide, with the approval of the Secretary of the Interlor: Rovided, That the sixteenth 
and thirty-dxth sections embraced in permanent reswations for national purposes shall not, at any Ume, be subject to 
the grants nor to the indemnity provisions of this act, nor shall any lands embraced in Indlan, military, or other 
reservations of any character be subject to the grants or to the indemnity pnwisions of this act until the reswation shall 
have been extinguished and such lands be restored to, and become a part of, the public domain. 

SEC. 11. That ail lands herein granted for educational purposes shall be dlsposed of only at public sale, and at a 
pn'm not less than ten dollars per acre, the proceeds to constitute a pmanent school fund, the interest of which only 
shall be expended in the support of said schools. But sald lands mgr. under such regulations as the legislatures shall 
Prescribe, be leased for periods of not more than five years, in quantities not exceeding one aedion to any one P m  or 
company; and such land shall not be subject to preemption, homestead entry, or any other entry under the land laws of 
the United States. whether surveyed or unsurveyed, but shall be reserved for school purposes only. 

Reviser's note: Section 11 has at various times been amended by Congress as follows: 

(1) August 11,1921: 

AN ACT To amend an Act approved F e h r y  22,1889, entitled 'An Act to provide for the dMslon of Dakota into (wo States and to enable 
the people of North Dakota. South Dakota. Montana, and Washington to form constitutions and Stab governments, and to be admitted into the 
Union on an equal footing wlth the original States, and to m k e  donations of publlc lands to such States.' 

5s it en-d by the Senate and House of Representatiws dthe United States of A m e h  in Congnas8 aseembled, That eectbn 1 1 of the 
Act entitled 'An Act to provide for the division of Dakota Into two sues  and lo enable the people of North Dakota, South Dakota. Montana. and 
Washington to fom constitutions and State govetnmmts, and to be &miaed into the M i  on an equal footing with the or($-l States. and to 
make donations of publk lands to such States.' a p p m d  February 22,1889, be, and the same hereby is, amended by adding t h  following: 
Ffovided however, That the State may, upon such terms as it may proscrib, grant such eawmants or rights In such lands as may a~quired 
in, to, or over the lands of private properties through p-dings in eminent domain: AndprovMed Iwlher, That any of such granted lands 
found, after title thereto has vested in the State, to be mineral in character, may be leased for a period not b w r  than twenty Yeam upon such 

terms and mnditions as the legislature may prescrlk. [42 U.S. Statutes at Large, c 61 p 158. Approved, August 11,1921 .I 
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(2) May 7,1932: 

AN ACT To amend section 11 of the Act approved February 22, 1889 (25 Stat. 676), relating to the admission into the Union of the States of 
North Dakota, South Dakota, Montana, and Washington. 

98 lt enacted by the Senale end Hwse of Repmsentatlves of the Unned Stetes ofA1netic8 in Congress assembled, That sectbn 11 of the 
Act approved February 22.1889 (25 Stat. 676). k, and the same is hereby. amended to read as follow%: 

That all lands granted by this Act shall be disposed of onlyat publk sate after advertlslng -tillable lands capable of producing agricultural 
crops for not less than $10 per acre and lands principally valuabb for grazirg purposes for n d  less than $5 per a m .  Any of the said lands may 
be exchanged for other lands, publlc or private, of equal value and as near as may be of equal area, but if any of the said bnds am exchanged 
with the Unlted States Such ex&ange shall be llmtled to su~~eyod, normineral, urnsewed public lands of the United States wlthin the State. 

The  said bnds may be leaaed under such ngubtions as the IegUature may presuibe; but Ieaws for grazing and agricultural pu- shall 
not be for a term bnger than five years; mineral leases, including leases for cuploratlon for oil and gas and the exlredion thereof, for a term not 
longer than hmrnly years: and leaws for development of hydroelectric power for a term not longer than Mty years. 

The Stah may also, upon such terms as 1 may prescribe. grant such easements or fights In any of the lands granted by this Ad, as may be 
acquld in privately owned lands through proceedings in eminent domain: RuvMed, holrever, That none of such hnds. nor any estate or 
interest thenln, shall ever be disposed of except in pursuance of g~mra l  laws providing for such dlspositmn, nor unless the full market value of 
the estate or interest disposed of, to be ascerlakred in such mamer as may be provided by law, has beon paid or safely secured to the State. 

W l h  the exception of the lands granted for public buildings, the proceeds from the sale and other permanent dispositbn of any of the said 
lands and from every part themof, shall constlute permanent funds for the support and maintenance of lhe public schools and the vafiow State 
institutions for whlch the lands have hen granted. Rentals on leased lends. interest on defermid payments on lands sold, intemst on funds 
arising from these lands, and all other actual income, shall be a ~ l l a b k  for the mainloname and support of such schools and instltutions. Any 
State may, however, in its discretion, odd a poWn of the annual Income to the -anent funds. 

The  lands hereby granted shall not be subject to preemption, homestead entry, or any other entry under the land l a w  of the United S lam 
whether surveyad or UnSUrWeW, but shall be reaenmd for n# purposes for which they have hen granted.' 

SEC. 2. Anything in the said A d  approved February 22,1889, inconsistant with the provisbns of thls Act is hemby repealed. (47 U.S. 

Statutes at Large c 172 p 150. Approved, May 7,1932.1 

(3) June 25,1938: 

AN ACT To i m a w  the period for which leases may be made for grazing and agricultural purposes of publlc lands donated to the States of 
North Dakota. South Dakota. Montana. and Washington by the Ad of February 22,1889, as amended. 

Be #enacted by the Senate m d  Hwse o f k r n n t e l i v e s  of the U n W  Stetes ofAmer(ca h Congmss essenWd, That w much of the 
second paragraph of wclbn 11 of the A d  mlatlng to the admission into the Unbn of the States of North Dakota. South Dakota. Montana, and 
Washington, approved February 22,1889, as amended, as mads 'but ieaws forgmzlng Md agricultural purposes shall not be for a tenn longer 
than flve yearsm, is amended to mad as folbw-s: bu t  leases for gazing and agkutlural purposes shall not be for a t e n  bnger than ten years'. 

P 2  U.S. StaMw at Large c 700 p 1198. Approved, June 25,1938.1 

(4) April 13,1948: 

AN ACT To authorhe the States of Montana, North Dakota, South Dakota, and Washington to lease their State lands for pmduction of 
minerals. Including leaws for sxploratbn for oil. gas, and other hydrocarbons and the extraction themof, for such terms of years and on such 
conditions as may be from time to time provided by the Ieglslatursr, of the raswhn, States. 

Be I enacted by the Senate and House of Repesentetives dthe Unlted Stales ofAmerica in Congress essembled: That the wcond 
paragraph of section 11 of the Ad mbtlng to the admlsslon into the Union of the S t a b  of North Dakota. South Dakota. Montana, and 
Washington, approved February 22,1880, as amended, is amended to read as follows: 'Except as othemlw provided hedn, the said lands 
may be leased under such regulatimns as the Ieglslatum may pmsuibe. Leases for the production of minerals, including leaws for axpkrstion 
for oll, gas. and other hydrocehons and the atroction Iherwf, shall be for such term of years and on such condiibns as may be from time to 
tlme provided by the legislatures of the mspdvo States; lease9 for grezlng and agricultural purposes shall be for a term not longer than ten 
Years; and leaws for devebpment of hydroeleclrlc power shaW be for a term not bnger than Mty years.' (62 U.S. StaMes at Large c 183 p 170. 
Approved Apfil13,1948.] 

(5) June 28,1952: 

AN ACT To authorize each of the States of North Dakota, South Dakota, and Washington to pool moneys derived from lands granted to it for 
public schools and variow State Instltutbns. 
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Be it enacted by the Senate and Hwse of Represenfatiws of the United Sfates d America h Congress essembled, That the fourth 
Paragraph of 8~ctlon 11 of the Act relating to the admlsolon into the Union ofthe States of North Dakota. South Dakota, Montana, and 
Washington. approved February 22.1889, as amended (47 Stat. 151). is amended by eddhg at the end thereofthe following: 'Notwwstandin? 
the f o w n g  provisions of th~s sectlon. each of the Stater of ~orth ~akote, south Dakota, and Washington may pool the momyo recalved by a 
from oil and gas and other mineral hosing of m #  lands. TM moneys 80 pooled shall be apportioned among the publlc schoois and the various 
State InStiiutions in such manner that the publlc schoob and each of such instltutlons shall receive an amount whlch bears the ratio to the 
total amount apportioned as the number of acres (including any that may have bean dispmed o?) granrd for such public S~h00ls or for such 
institutions bears to the total number of acres (Induding any that may have been disposed of) granted by this Act Not less than 50 Per centum 

of each such amount shall be c m m d  into the appropriate permanent fund.' (86 U.S. Statutes at Large c 480 p 283. Approved June 28.1952.1 

(6) May 31,1962: 

AN ACT TO amend the Act admitting the Stab of Washington into the Unbn In order to authohs the Use of funds from the d i ~ o ~ m n  of 
Certain lands for the construction of State charitable, educational, penal, or lefonnatory institutions. 

Be fi enacted by the Sen& and House of Represenbws ofthe Un#sd States of Amerlca In Congrass essemMed, That the Act entitled "An 
Act to provide for the divislon of Dakota into States and @ enable the people of North Dakota, South Dakota. Montana, and Washingto? to 
form constitutions and Stab governments and to k admitted Into the Union on an equal footing with the orlglnal State8 and to make donauons 
of Pubk lands to such States', approwd February 22,1889 (25 Stat. 676. as amended). is a m d d  by Inwrtlng befom the period at the end of 
the first sentence In t h  fourth paragraph of secUon 11 a c o m a  and the fo#owing: -ex- that proceeds from the mle and other -anent 
dis~osition of the two hundred thousend acres granted to the State of Washington for State chatitable, educational, pnal, and reformatory 
insfautions may be used by such Stab for the constnrdlon d any such InsUWlon'. [Publlc Law 87-473.78 U.S. Statutes at Large P 91. 
Approved May 31,1962.1 

(7) June 30,1961: 

AN ACT To authorize the States of North Dakota, South ~ k o t a .  Montana, and Washington to use the Income from certain lands for the 
COnstruUion of facilities for State charitable, educnlional, penal, end reformatory Instlhrtions. 

Be i t enacted by the Senale and Houee of Representetlw~ &the Unaed %f198 ofAmerica in Congw.9 assembled, That the second 
sentence of the fourth paragraph of aecUon 11 of the Act enlad 'An Act to provide for the divldon of Dakota into two States and to enable the 
people of North Dakota. South Dakota, Montana, and Washington to form constnutions and State governments and to k admined Into the 
Union on an qua1 fpoting with the orlglnal Stalss, and to make donstbm of public lands to such Statesg. approved February 22.1889 (25 Stat. 
678). as amended, IS amended to r e d  as follows: 'RentaQ on Iassd land. proceeds from the seb oftlmkr and other WPS. 1nt-t on 
deferred Payments on land sold, Interest on funds aridng from these lands, and all other actual income, shal k mailable for the acqulsitlon and 
construction of fadlitbs, lndudlng the mtlmment of bonds authorized by law k r  such purposes, and for the maintenance and support of such 

schools and institutions.' Publlc Lew 9041.81 U.S. Statutes at Large p 108. Approved June 30,1967.1 

(8) October 16,1970: 

AN ACT To amend section 11 d the Act approved February 22,1889 (25 Stat. 678) as amended by the Ad  of May 7.1932 (47 Stat. 150)l 
and as amended by the Act d Aprll13.1948 (82 Stat. 170) relating to the admission to the Unbn of the States of North Dakota. South Dakotan 
Montana, and Washhgton, and for other purposes. 

88 It enacted by the Senate and Hocrse of Represenfatims of the United Stales ofAmerica in Congress assembled. That the t i a ~ ~ n d  
~ n b n c e  of the first paragraph of section 11 of the Act approved February 22.1889 (25 Stat. 878). as amended by the A d  d May 7.1932 (47 
Stat. 1 SO), Is hereby amended to reed as follows: 

"Any of the =Id lands may k exchanged for other lands, puMlc or private, of equal value and as near as may k of equal area, but if any of 
the said landsere exchanged with the United States such exchange shall be limited to Federal lands that are swvsysd, nonmineral, unreserved 
Publ'c lands wlthln the State, or a n  m r w d  public lands within the State that are sub]ecl to exchange under the lam, go-mlng the 
administration of such Federal reserved wblk lands." 

and that a new paragraph k added Immediately following the above, as follows: 

'All exchanges hentofcfe made under -ion 11 of the Act approved ~ebruary 22.1889 (25 Stat. 678), as amended by the Act approved 
May 7,1932 (47 Stat. 150). for mOrwd publk lands ofthe United Stabs that m m  subject to exchange under lew pursuant to which they were 
k i n g  administered and the repulmments thereof have beon met. am hereby approved to the same extent as though the lands exchanged were 
unnserved public lands." 

and that the present paragraph 2 of d o n  11 be amended to reed as follows: 

The lands may k bawd under such regulations as the IegBgWature may prescribe.' [Public Law 91463.84 U.S. Statutes at Large P 

987. Approved October 16,1970.1 
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SEC. 12. That upon the admission of each of said States lnto the Unbn, In accordance with the provisions of this act, 
fifty sections of the unappropriated public lands within said States, to be selected and located in legal subdivisions as 
provided in section ten of this act, shall be, and are hereby, granted to said States for the purpose of erecting public 
buildings at the capital of said Stat88 for legislative, executive, and judicial purposes. 

Reviser's note: Section 12 has been amended by Congress as follows: 

AN ACT To amend section 12 of the Ad ~ D D &  Februa~ 22.1889 125 Stat. 6761 rdrtina to the admission into the Union of the States of 
North Dakota, South Dakota, Montana, and ~bhington, by prbvldhg for h e  use of Ian& granted to the States therein for the purpose of 
construction, mconstructbn, repair, renovation, furnishings, equipment, or other permanent improvement of public buildings at the capital of said 
States. 

Be it enacted by the Sen& and House dRepresenh?tives of the United Stetes of America in C3mgms.s assembled, That section 12 of the 
Act relating to the admission into the Unbn of the Slates of North Dakota. South Dakota. Montana, and Washington, approved February 22. 
1889. Is amended to read as follows: 

That upon the admisalon of each of said States lnto the Union, In accordance with the provlsion~ of thin ad. Rffy sections of unappropriated 
public lands withln such States, to k selected and located In leael subdivisions as provided In section 10 of this Act, shall be. and are hereby, 
granted to said Slates for public bulldlngs at the capltal of said States for IegiaPtive, executive, and judkial purposes, including construction, 
reconslruction. repair. renovation. furnlahhg, equipment, and any other permanent Improvmnt of such buWlngs and tho acquisition of 
necessary land for such bulldlngs, and the payment of principal and interest on bonds Issued for any of the above purposes.' 

SEC. 2. This Act shall take effect as of February 22,1889. [PuMlc Law 856.71 U.S. Statutes at large p 5. Approved February 26,1957.1 

SEC. 13. That five per centum of the proceeds of the sales of publk lands lying within said States which shall be sold 
by the United States subsequent to the admission of sald States into the Union, after deducting all the expenses Incident 
to the same, shall be paid to the said States. to be used as a permanent fund, the Interest of which only shall be 
expended for the support of common schools withln sald States, respectively. 

SEC. 14. That the lands granted to the Territories of Dakota and Montana by the a d  of February eighteenth, elghteen 
hundred and eightyme, entitled "An a d  to grant lands to Dakota, Montana, Arizona. Idaho, and Wyoming for university 
Purposes," are hereby d e d  In the States of South Dakota, North Dakota, and Montana, respectively, if such States are 
admitted into the Union, as provided in thii act, to the extent of the full quantity of seventy-two sections to each of said 
States, and any pottion of said lands that may not have been selected by either of sald Tenltories of Dakota or Montana 
may be selected by the respective States aforesaid; but said act of February eighteenth, eighteen hundred and eighty- 
one. shall be so amended as to provide that none of said lands shall be sold for less than ten dollars per acre. and the 
proceeds shall constitute a permanent fund to be safely invested and held by saM States severally, and the income 
thereof be used exclusively for university purposes. And such quantity of the lands authorired by the fourth section of the 
act of July seventeenth, elghteen hundred and fifty-four, to be reserved for university purposes in the Territory of 
Washington, as, together with the lands confirmed to the vendees of the Territory by the a d  of March fourteenth, 
eighteen hundred and sixty-four, will make the full quantity of seventy-two Mire sedions. are hereby granted in like 
manner to the State of Washington for the purposes of a univerdty In sald State. None of the lands granted in this 
section shall be soM at less than ten dollars per acre; but saM lands may be leased In the same manner as provided in 
section eleven of this act. The schools, colleges, and universities provided for in this a d  shall forever remain under the 
exclusive control of the said States. respectively, and no part of the proceeds arising from the sale or disposal of any 
lands herein granted for educational purposes shall be used for the support of any sectarian or denominational school, 
college, or university. The section of land granted by the ad of June sixteenth, eighteen hundred and eighty, to the 
Tenitory of Dakota, for an asylum for the Insane shall, upon the admission of said State of South Dakota into the Union, 
become the property of sald State. 

SEC. 15. That so much of the lands belonging to the Unlted States as have been acquid and set apart for the 
purpose mentioned in "An a d  appropriating money for the erectbn of a penitentiary in the Tenltory of Dakota," approved 
March second, elghteen hundred and eightyone, together with the buildings thereon, be, and the same is hereby, 
granted, together with any unexpended balances of the moneys appropriated therefor by said ad, to sald State of South 
Dakota. for the purposes therein designated; and the States of Nofth Dakota and Washion shall, respectively, have 
like grants for the same purpose, and subjed to like terms and conditions as provided in said ad of March second, 
eighteen hundred and eightyone, for the Territory of Dakota. The penitentiary at Deer Lodge City, Montana, and all 
lands connected therewith and set apart and reserved themfor, are hereby granted to the State of Montana. 

SEC. 16. That ninety thousand acres of land, to be selected and located as provided in section 10 of this ad, are 
hereby granted to each of said States. except to the State of South Dakota, to which one hundred and twenty thousand 
acres are granted, for the use and support of agricultural colleges In said States, as provided in the ads of Congress 
making donations of lands for such purpose. 
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SEC. 1 7. That In lieu of the grant of land for purposes of internal improvement made to new States by the eighth 
Section of the act of September fourth, eightm hundred and fortyale, which act is hereby repealed as to the State8 
provided for by this ad, and in lleu of any dajm or demand by the said States, or either ofthem, under the a d  of 
September twenty-eighth, eighteen hundred and fifty, and sedlon twentyfour hundred and seventynine of the Revised 
Statutes, making a grant of swamp and overflowed lands to certain States, which grant it is hereby declared isend 
extended to the States provlded for in this act, and in lieu of any grant of saline lands to said States, the follwng grants 
of land are hereby made, to wit: 

To the State of South Dakota: For the school of mines, forty thousand a m ;  for the reform schod, forty thousand 
acre9; for the deaf and dumb asylum. forty thousand acres; for the agricultural college, forty thousand acres; for the 
university, forty thousand acres; for State normal schools, eighty thousand acres; for pubIic buildings at the capital of 
said State, fifty thousand acres, and for such other educational and charitable purposes as the legislature of said State 
may determine, one hundred and seventy thousand ams; in all five hundred thousand acres. 

TO the State of North Dakota a like quantity of lmd as in this section granted to the State of South Dakota, and to be 
for like putposes, and in like proportion as far as practicable. 

TO the State of Montana: For the mbiishment and maintenance of a school of mines, one hundred thousand acres: 
for State normal schools. one hundred thousand acres; for agricultural colleges, in addltion to the grant heranbefore 
made for that purpose, fifty thousand acres; for the establishment of a State reform school, filly thousand acres: for the 
establishment of a deaf and dumb asylum, finy thousand acres; for publk buildings at the capital of the State. in addition 
to the grant hereinbefore made for that pulpose, one hundred and fifty thousand acres. 

To the State of Washington: For the establishment and maintenance of a scientik school, one hundred thousand 
acres; for State normal schools, one hundred thousand acres; for public buildings at the State capital, in addition to the 
grant hereinbefore made for that purpose. one hundred thousand acres; for State charitable, ed~~&bnal. penal, and 
reformatory institutions, two hundred thousand acre8. 

That the States provided for in this a d  shall not be entitled to any further or other grants of land for any purpose than 
as expressly provided in this act. And the lands granted by this section shall be held. appropriated, and dls~osed of 
exclusively for the purposes herein mentioned, In such manner as the legislatures of the respective States may SWerallY 
provide. 

SEC. 18. That all mineral lands shall be exempted from the grants made by this act. But if ~edi0nS sixteen and thirty- 
six, or any subdivisions or portion of any smallest subdivision thereof in any township shall be found by the Department 
of the Interior to be mineral lands. sald States are hereby authorized and empowered to select, in legal subdivisions. an 
equal quantity of other unappropriated lands in said States, in lieu thereof, for the use and the benefit of the common 
schools of said States. 

SEC. 19. That all lands granted in quantity or as indemnity by this act shall be selected, under the direction ofthe 
Secretary of the interior, from the surveyed, unreserved, and unappropriated public lands of the United States wmin the 
limits Of the respective States entitled thereto. And there shaH be deducted from the number of acres of land donated by 
this act for specific objects to said States the number of acres in each hemfore donated by Congress to sald Tm'bries 
for similar objects. 

SEC. 20. That the sum of twenty thousand dollars, or so much thereof as may be necessary, is hereby appropriated, 
out of any money in the Treasury not o t h w  approprlated. to each of said Tenitorles for defraying the expenses of the 
said conventions, except to Dakota, for which the sum of forty thousand dollars is so appropriated, twenty thousand 
dollars each for South Dakota and North Dakota, and for the payment of the members thereof, under the same rules and 
regulations and at the same rates as are now provided by law for the payment of the Territorial legisiatures. Any money 
hereby appropriated not necessary for such purpose shall be covered into the Treasury of the United States. 

SEC. 21. That each of said States, when admitted as aforesaid, shall constitute one judidal district. the names thereof 
to be the same as the names of the States, respectively; and the circuit and district courts therefor shall be held at the 
CaPbi of such State for the time being, and each of said districts shall, for judicial purposes. until 0theMliSe provided. be 
attached to the eighth judiial ciiwit, except Washington and Montana, which shall be attached to the ninth judicial 
circuit. There shall be appointed for each of said districts one district judge, one United States attorney, and one United 
States marshal. The judge of each of said d i i d s  shall receive a yearly salary of three thousand five hundred dollars, 
payable-in four equal installments, on the first days of January, April. Juty, and Odober of each year. and shall reside in 
the dlstnd. There shall be appointed clerks of said courts in each dlstrid. who shall keep thdr offices at the capital of 
said State. The regular terms of said courts shall be heid in each d i .  at the place aforesaid, on the first Monday in 
April and the first Monday in November of each year, and only one grand jury and one petit jury shall be summoned in 



Enabling Act 

both said circuit and disttict courts. The circuit and district courts for each of said dMcts, and the judges thereof, 
respectively, shall possess the same powers and judsdiction, and perform the same dudes requlred to be performed by 
the other circuit and district courts and Judges of the United States, and shall be governed by the same laws and 
regulations. The Marshal, dlstrict attorney, and derks of the circuit and district courts of each of said distrkts, and dl 
other officers and pemns performing duties in the administration of justice therein, shall severalty possess the powers 
and perform the duties lawfully possessed and mquired to be petformed by slmilar officers in other districts of the United 
States; and shall, for the services they may perform, w i v e  the fees and compensation alkwed by law to other similar 
officers and persons performing similar dutles in the State of Nebraska. 

SEC. 22. That all cases of appeal or Mit of e m  heretofore prosecuted and now pending in the Supreme Court of the 
United States upon any recod from the supreme court of either of the Tenitodes mentioned in thls ad, or that may 
hereafter lawfully be prosecuted upon any record from ewer of said courts may be heard and determined by said 
Supreme Court of the Unlted States. And the mandate of exeartion or of f u M r  proceedings shall be directed by the 
Supreme Court of the United States to the circuit or district court hereby estaMished within the State succeeding the 
Territory from which such record is or may be pendiig, or to the supreme court of such State, as the nature of the case 
may require: Provided, That the mandate of execution or of further proceedings shall, in cases arising in the Tenltory of 
Dakota, be directed by the Supreme Court of the United States to the circuit or district court of the distrlct of South 
Dakota. or to the supreme court of the State of South Dakota, or to the circuit or district court of the diitrict of North 
Dakota, or to the supreme court of the State of Notth Dakota, or to the supreme court of the TenStory of North Dakota, as 
the nature of the case may require. And each of the circuit, district, and State courts, herein named, shall, respectively, 
be the successor of the supreme court of the Territory. as to all such cases arising within the limits embraced within the 
jurisdiction of such courts respectively with full power to proceed with the same, and award mesne or final process 
therein; and that from ail judgments and decrees of the supreme court of either of the Territories mentioned in this ad, in 
any case arising within the limits of any of the proposed States prior to admission, the parties to such Judgment shall 
have the same right to prosecute appeals and wits of error to the Supreme Court ofthe Unlted States as they shall have 
had by law prior to the admission of said State into the Union. 

SEC. 23. That in respect to aU cases, proceedings, and matters now pending in the supreme or dlstrld courts of either 
of the Territories mentioned in this act at the time of the admission into the Unbn of elther of the States mentioned in this 
act. and arising within the limits of any such State, whereof the cirari or district courts by thls act e s t a b i i i  might have 
had jurisdiction under the laws of the United States had such courts existed at the time of the commencement of such 
cases, the said circuit and district courts, respectively, shaH be the successors of said supreme and district courts of said 
Territory; and In respect to ali other cases, proceedings and matters pendlng in the supreme or dstrid courts of any of 
the Territories mentioned in this act at the time of the admission of such Tenitory into the Union, arising wlthin the limits 
of said proposed State, the courts estabiished by such State shall. respectively, be the successors of said supreme and 
d i i i c t  Tenitorlai courts; and all the files, records, Indictments, and proceedings relating to any such cases, shall be 
transferred to such drcuk d i i ,  and State courts, respecbiveiy, and the same shaii be proceeded with therein in due 
course of law; but no writ, action. indictment, cause or pFoceeding now pendimg, or that prior to the admission of any of 
the States mentioned in this act. shaii be pending in any Tefritorlal court in any of the Territories mentioned in this act. 
shall abate by the admission of any such State into the Unbn, but the same shall be transfened and proceeded with In 
the proper United States circuit, district or State court, as the case may be: Radded, hhowever, That in ail civil actions, 
causes, and proceedings, in which the United States is not a party, tranefers shall not be made to the circuit and district 
courts of the United States, except upon written request of one of the parties to such actton or proceeding filed in the 
proper court; and in the absence of such request such cases shall be proceeded with in the proper State courts. 

SEC. 24. That the constilutional conventions may, by ordinance. provide for the election of officers for full State 
governments, including members of the legislatures and Representatives in the fifty-first Congress; but said State 
governments shail remain in abeyance until the States shaii be admitted into the Union. respectively, as provided in this 
act. In cake the constitution of any of said proposed States shall be ratified by the people, but not othetwise, the 
legislature thereof may assemble, organize, and elect two senators ofthe United States; and the governor and secretary 
of state of such proposed State &dl certlfy the election of the Senators and Representatives in the manner required by 
law; and when such State is admitted into the Union, the Senators and RepmsenWves shail be entitled to be admitted 
to seats in Congress, and to all the rights and privileges of Senators and Representatives of other States in the Congress 
of the United States; and the officers of the State governments formed in pursuance of said constitutions, as provlded by 
the constitutional conventions, shall proceed to exercise all the fundions of such State officers; and all laws in force 
made by said Territories, at the time of their admission into the Union. shall be in force in said States, except as modified 
or changed by this act or by the constitutions of the States. respectively. 

SEC. 25. That all acts or parts of ads in conflict with the provisions of this act, whether passed by the legislatures of 
said Territories or by Congress, are hereby repealed. 

Approved, February 22, 1889. [25 U.S. Statutes at Large, c 180 p 676.1 



Appendix C 
57th Legislature 

1 SENATE BILL NO. 159 

2 INTRODUCED BY L. GROSFIELD 

3 BY REQUEST OF THE DEPARTMENT OF IVATURAL RESOURCES AND CONSERVATION 

4 

5 A BlLL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE BOARD OF LAND COMMISSIONERS TO 

6 GRANT EASEMENTS FOR SPECIFIC USES IN STATE LANDS; AMENDING SECTION 77-2-1 01, MCA; AND 

7 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

1 1  Section 1. Section 77-2-1 01, MCA, is amended to  read: 

12 "77-2-1 01. Easements for pblie s~ecific uses. 

97 2 - w  (1 ) UPON PROPER APPLICATION AS PROVIDED IN 77-2-1 02, THE BOARD MAY GRANT EASEMENTS ON STATE 

IA) SCHOOLHOUSE SITES AND GROUNDS; 

la)  PUBLIC PARKS; 

IC) COMMUNITY BUILDINGS; 

ID) CEMETERIES; 

IE) CONSERVATION PURPOSES: 

11) TO THE DEPARTMENT OF-FISH, WILDI-IFE, AND PARKS FOR PARCELS THAT ARE SURROUNDED BY OR ADJACENT 

TO LAND OWNED BY THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS AS OF JANUARY 1. 2001 ; 

Jl 
THAT SAME NONPROFIT CORPORATION AS OF JANUARY 1, 2001 ; AND 

IIII) TO A NONPROFIT CORPORATION FOR THE OWEN SOWERWINE NATURAL AREA LOCATED WITHIN SECTION 1 6, 

TOWNSHIP 28 NORTH. RANGE 21 WEST. IN FLATHEAD COUNTY; AND 



57th Legislature 

1 IF) FOR OTHER PUBLIC USES. 

2 (2) The board may grant easements ift ON state lands for the follow in^ purposes: 

3 right-of-way across or upon any portion of state lands for any public highway or street, any 

4 ditch, reservoir, railroad, private road, telegraph or telephone line, or any other public use as defined 

7 Ib) anv ~r iva te  buildina or ~r ivate sewaae svstem that encroaches on state lands." 

8 

9 NEW SECTION. Section 2. Effective date. [This act] is effective on passage and approval, 

10 -END - 

Authorized Print Version - SB 159 
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OPPonents Testimonv: None. 

SEN. MIKE TAYLOR asked if there would be a cost associated with 
these unincorporated associations. 

Jan Sensibaugh, DEQ, advised she does not believe there would be 
additional costs but would like to direct this question to Jon 
Dilliard, also of DEQ, with permission of the chair. 

Jon Dilliard, DEQ, advised there would be a $20 filing fee with 
the Secretary of State just for the association and not each 
individual homeowner. 

SEN. KEENAN closed on SB 147 without remarks. 

Sponsor : SEN. LORENTS GROSFIELD, SD 13, Big Timber 

Proponents : Bud Clinch, Departamnt of Natural Resources and 
Conservation 

C l i n  Raoney, Department of Natural Resources and 
Conservation 

Paul Sihler, Department of Fish, Wildlife and 
Parks 

Janet Ellis, Montana Audubon Society 

Optmnents : None. 

SEN. LORENTS GROSFIELD, SD 13, Big Timber, spoke in support of SB 
159 and advised this bill comes at the request of the Department 
of Natural Resources and Conservation (DNRC). 

SEN. GROSFIELD opened by saying this bill addresses state trust 
lands within Wildlife Management Areas (WMA) purchased by the 
Department of Fish, Wildlife and Parks (DFWP). State lands are 
required by the Constitution to provide income for the state 
school trust fund, and this is done by charging grazing fees, for 
example, stumpage for timber, oil and gas leases, and even 
charging for recreational use. A problem arises when the state 
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lands lie within WMA, and an income-providing activity might not 
be compatible with the land being used as an elk habitat. With 
this bill, the DFWP would actually buy something akin to a 
conservation easement to use for their purposes and thus 
reimburse the school trust fund. He stated that he talked with 
both the DNRC and the DFWP about adding amendments in order to 
protect the integrity of the WMA and offered EXIIIBIT(nas07aO4), 
the amendments plan, adding this was not exactly what they had 
talked about then, and that it was offered mainly for 
illustration purposes. He allowed as to how more work needed to 
be done with the language of the amendment. 

Proponents' Testimony: 

Bud Clinch, Director, Department of Natural Resources and 
Conservation, spoke in support of SB 159 and pointed to a map of 
Montana showing the checkerboard ownership of these lands to make 
it easier to understand the problem. 
{Tape : 1; S i d e  : A; Approx. Time Counter : 0 - 30) 
Mr. Clinch talked about the long-standing practice of the DFWP 
putting together WMA by purchasing the fee title to existing 
private lands. Due to the scattered nature of the school trust 
lands, some of these private lands purchased included school 
trust land. He said there had seldom been a problem with this 
until more recently; most notably with two specific areas, the 
Sun River Game Range near Augusta, and the Blackfoot-Clearwater 
Game Range near Seeley Lake, for which there was a proposal to 
sell recreational cabin sites. Because of the conflict between 
the department's mandate to maximize revenue on these state 
lands, and the DFWP's mission to manage wildlife habitat, his 
department came up with this idea of selling easement rights to 
the DFWP on tracts with game ranges. He repeated SEN. 
GROSFIELD'S concern over the language in the amendment and said 
this would be worked out so both agencies could work side by 
side, each fulfilling their mission. He admitted that the issue 
of a conservation easement sparked controversy among some 
Montanans. With regards to the Blackfoot-Clearwater Game Range, 
he stated they would have to sit down and negotiate with the DFWP 
about the potential of recreational and commercial development, 
ascertain how much money the school trust fund would lose if this 
easement were sold to the DFWP and the land not developed for 
revenue. With regards to the Sun River Game Range, however, the 
threat would not be recreational development but rather a 
potential gas and oil lease. He said this would not necessarily 
apply to every tract, and that they would have to take a close 
look in specifying the exact locations, and determine what the 
offset would be in terms of revenue, but he felt that this bill 
would enable both departments to do their job. He then referred 
to the stricken section about "environmental control purposes", 

OlOllONAS Sml.wpd - 
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saying there was a statute on the books to that effect and it was 
unnecessary to have it in the amendment. He then referred to a 
section in the bill which deals with the sometime inadvertent 
encroachment of a private landowner onto state lands, as was the 
case in the Seeley Lake area where the corner of a house 
protruded onto state land. A sliver of the land then had to be 
sold to the adjacent landowner. He felt this bill would enable 
the department to deal with this kind of situation in a better 
way. 

Paul Sihler, Administrator of the Field Services Division, 
Department of Fish, Wildlife and Parks rose in support of SB 159 
and offered written testimony, EXHIBIT(nas07aOS). 

Janet Ellis, Wontana Audubon, thought the bill clarified the 
authority the DNRC already has. She referred to a 442 acre area 
of school trust land near Kalispell, the Owen-Sowerwine Natural 
Area, saying this was one example where a long-term easement 
could be obtained in the future. 

Cbwnents' Testimonv: None. 

pus: None. 

Closinq bv Sponsor: 

SEN. GROSFIELO stated that he felt this was a good concept, 
enabling both agencies to work together and promised to work on 
the wording for the amendment before executive action was taken 
on SB 159. 

EXETIBIT(nas07a06), (SB015902.a~~) Anurndmants to SB 159 received 
January 12, 2001. 

OTEER BUSINESS: 

C R % I M  CRISMORE advised executive action will be taken this 
Friday on a couple of bills we have already heard. 
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ADJOURNMENT 

. M j o u r n m s n t :  3:48 P.M. 

{Tape : 1 ;  S i d e  : 8; Approx. Time Counter : 30.1 - 48) 

-- 

SEN. WILLIAM CRISl&Oa, Chairman 

NANCY BLECK, Secretary 

wc/m 

EXHIBIT (nas07aad)  
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HEARING ON SB 159 

Sponsor: SEN. LORENTS GROSFIELD, SD 13, Big Timber 

Prmonents: Bud Clinch, DNRC 
Paul Sihler, Montana Fish, Wildlife & parks 
Janet Ellis, Montana Audubon 

ODwnents: None. 

Ownina Statwrunt bv Sponsor: 

{Tcrpe : 1; Side : A; Approx. Time Counter : 0.7) 

SEN. LORENTS GROSFIELD, SD 13, Big Timber, stated this is a small 
bill that adds a tool that can be used regarding state lands. It 
allows the Board of Land Commissioners to grant easements for 
certain purposes in certain cases. He gave an example of when 
the department may use this. Another purpose of the bill has to 
do with some ranches the Department of Fish, Wildlife and Parks 
owns. In some cases those ranches have state lands in the middle 
of them. How can the DFWP insure that the use of that land 
remains compatible with the wildlife management area purpose of 
the surrounding land? Especially, how does that remain 
compatible in the face of something like oil and gas leasing or 
other kinds of development? DNRC is required to get profit off 
that land for purpose of funding the schools. SB 159 gives DFWP 
a way to acquire an easement for conservation purposes. They 
would not be buying the land, just the easement. There are only 
a few cases where this will be useful but it is a needed tool. 

Pror>onentsi Testimonv: 

f T w  : 1; Side : A; Approx. Time Counter : 5 .4)  

Bud Clinch, DNRC, stated, this bill does two things. It gives 
the department the ability to issue easements in response to 
situations where there is an encroachment onto state land. He 
gave an example. Also, an easement can be sold to DFWP at full 
market value. The bill furthers the conservation purposes of 
DFWP. This is the best way to solve any current problems 
regarding these properties owned by DFWP. This fulfills the 
trust land mandate as well as provides the opportunity for DFWP 
to be assured that their mission can be met. In developing, 
selling and purchasing conservation easements each one is quite 
different. Each particular situation will bring with it a 
certain set of circumstances. Through negotiations a price will 
be determined for full market value. 
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Paul S i h l e r ,  Montana Fish, Wildlife & Parks, submitted wri t ten 
testimony EXRIBIT (nah50a01) . 
Jane t  E l l i s ,  Montana Audubon, asked the committee t o  hold off  on 
executive act ion of SB 159 a s  she i s  working on an amendment. 
Montana Audubon does support t he  b i l l  i n  i t ' s  current  form but 
had some concerns they w i l l  put i n  amendment form. Ms. E l l i s  
spoke b r i e f l y  about those concerns. 

OPPonentsf Testimonv: None. 

Questions from Corarmittee Idembers and Responses: 

{Tape : 1 ; Side : A; -0%. Time Counter : 15.7)  

REP. BROWN asked SEN. GROSFIELD, regarding l i n e  21, i s  telegraph 
outdated language? SEN. GROSFIELD s ta ted ,  the ra i l roads  have 
telegraph l i n e s  but he doesn' t  know i f  they a re  used. REP. BROWN 
asked SEN. GROSFIELD i f  he would have a problem w i t h  t he  
committee el iminating t h a t  language. SEN. GROSFIELD s t a t e d  no. 
REP. BROWN asked, s ince t h i s  involves the  s e l l i n g  of property, i s  
t h e r e  any language about money i n  the b i l l .  SPN. GROSFIELD 
s t a t e d  i t ' s  not i n  77-2-101 but it is  i n  t i t l e  77 t h a t  the  board 
cannot give up an i n t e r e s t  i n  s t a t e  lands without f u l l  market 
value.  REP. BROWN asked i f  there  is a f ine  involved i n  someone 
bui lding a s e p t i c  system o r  t h e i r  home on s t a t e  land besides the  
s t a t e ' s  will ingness t o  give up t h a t  property. Is a f i n e  included 
i n  t h a t  sect ion? SEN. GROSFIELD s t a t ed  he does not know. REP. 
BROWN red i rec ted  the  question t o  Mr. Clinch who s t a t e d  t h a t  t he re  
i s  a pol icy within the Board of Land Commissioners t o  assess  a 
penal ty  up t o  three  times the  appraised value. 

REP. RURDIS asked Mr. Clinch i f  s t a t e  agencies can own land i s  
t h a t  not s t a t e  land? Mr. Clinch s t a t ed  tha t  i s  cor rec t .  REP. 
HURDLE asked Mr. Clinch what does the deed say, does it say t h a t  
it i s  owned by the  department or .  the  s t a t e ?  Mr. Clinch s t a t e d  
t h a t  va r i e s  from land t o  land. T h i s  b i l l  spec i f ica l ly  t a l k s  
about school t r u s t  lands. Those deeds reference the S t a t e  of 
Montana and say t h a t  the  lands s h a l l  be managed f o r  the 
generation of revenue. REP. HURDLE asked i f  FWP owns lands which 
a r e  not considered t o  be s t a t e  lands. Mr. Clinch s t a t e d  FWP owns 
lands i n  t h e i r  own r i g h t  and they a r e  considered s t a t e  lands. 
T h i s  b i l l  i s  spec i f i ca l ly  ta lk ing  about school t r u s t  lands.  REP. 
HURDLE asked what the  deed says on the FWP lands, a r e  they s t a t e  
lands o r  do they belong t o  the agency? Mr. Clinch s t a t e d  the  
deed probably says the S ta t e  of Montana and fur ther  references 
FWP. REP. HURDIS asked where the money came from,when FWP 
purchased those lands. Mr. Clinch s t a t ed  the revenue probably 
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came from a variety of sources. REP. HURDLE asked, if a state 
agency can own land and sell it to another state agency who pays 
for it? Mr. Clinch stated the money comes from various revenue 
sources. 

REP. -IS asked Mr. Clinch if there is a constitutional issue 
here in trading these lands. Mr. Clinch stated that has been 
reviewed. DNRC already has the authority to grant easements for 
a wide variety of things. He gave an example. REP. HARRIS 
stated, the constitution says that you must get the full market 
value when you sell school trust. When the money you are getting 
is from the government are you really getting full market value? 
Mr. Clinch stated, the concept of full market value has nothing 
to do with who's pocket you are taking it out of. It has to do 
with what rights you are transferring and what is the current 
value of those in the market place. There has never been a 
constitutional issue regarding this practice. 

REP. STORY asked Mr. Clinch, regarding lines 15 and 16, why did 
they take out environmental control purposes? bbr. Clinch stated 
that language was proposed language. There is another provision 
in existing statute that allows DNRC to do what that language 
would have done. It would be unnecessary to include that 
language in this bill. 

REP. LAIBLE asked Mr. Clinch if we are actually selling school 
trust land at full market value or are we granting an easement 
for that land. Mr. Clinch stated that we are granting an 
easement or lease. The board doesn't usually allow selling of 
state land. He gave some examples. This bill would allow DNRC 
to sell FWP a restriction on DNRC's development rights. 

: 1; Side : A; Approx. Time Counter : 33.9) 

SEN. -FIELD stated these lands are purchased with federal 
excise tax money. This bill is a small tool to be used. He 
asked the committee to hold off on executive action to work on 
the amendment. He asked for a do concur. 

Smnsor: SEN. DALE BERRY, SD 30, Barnilton 

Proponents: Bud Clinch, DNRC 
Scott Odegard, Montana Electric Co-ops 
Bob Fouhy, Northern Electric Co-op 
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BLACKFOOT CLEARWATER 
DEED OF 

CONSERVATION EASEMENT 

THIS DEED OF CONSERVATION EASEMENT is made this 1% day of 
I , 2004, by the State of Montana, Department of Natural Resources and 

E o n  whose address is 1625 1 1"  venue, ~elena ,  ~ o n t a n a  59620- 1601 ("Landowner"), to 
the State of Montana, Department of Fish, Wildlife & Parks whose address is 1420 ~ a s t  6~   venue, 
Helena, Montana 59620-0701 ("Department"). 

I. RECITALS 

A. The people of the State of Montana recognize that certain native plant communities 
providing inlportant fish and wildlife habitat are worthy ofperpetual conservation and have directed 
the Department of Fish, Wildlife, ahd Parks to acquire conservation easements by volunt~ly, 
cooperative means to conserve wildlife habitat. 

B. ?he people of the State of Montana recognize that trust lands are held in trust for the 
support of education and for the attainment of othk worthy objects helpfbl to the well-being of the 
people of the State of Montana, as provided in The Enabling Act. In its capacity as 'Landowner, the 
State is the owner of certain real property consisting of state trust lands in Powell and Missoula . 

Counties, Montana, the surface estate of which ('the Land") is destribed in Exhibit A attached 
hereto and incorporated herein by this refaence, and is subject to the terms of this Conservation 
~asemknt. 

C. The Land possesses significant communities of native plants, fish and wildlife habitat, 
naiural and scenic open space, and recreation values, collectively conservation values, worthy of 
perpetual conservation and valuable to the people of Montana, In particular? the Land possesses 
montane forest and riparian vegetation communities, important in Montana as fish a$ wildlife 
habitat for numerous species. The Land has a long history of forest management compatible with its 
fish and wildlife values. The maintenance of a productive forest-management program consistent 
with the Landowner's trust fiduciary responsibilities on behalf of the State, is of statewide and local 
importance. 

D. The conservation values of the Land can be protected by granting a conservation 
e=ement to the Department with the Landowner retaining fee title to the Land. . 

1 
RMI Application # 12360 



E. Landowner and Department intend that the conservation values of the Larad be preserved 
and maintained by the continuation of land use patterns existing at the time of this grant that do not 
significantly impair or interfere with these conservation values. 

E The Land provides important opportunities for public hunting and wildlife viewing. 
Public hunting is an effective tool of wildlife management and public hunting and wildlife viewing 
sewred by this Conservation Easement are desirable uses of the Land. The Landowner historically 
has managed public recreational access on the Land in concurrence with all opportunities and 
restrictions set forth by the Department for the Blackfoot-Clearwater Wildlife Management Area. 
The perpetuation of this arrangement best serves the public's interest in wildlife and wildlifebased 
recreation on the Land. 

XI. AGREEMENTS 

In consideration of the sums paid by the Department, and in further consideration of the 
recitals, mutual covenants, and t m s  contained in this Conservation Easement and pursuant to the 
laws of the State of Montana and in particular to the Open-Space and Voluntary Conservation 
Easement Act, 6576-6- 10 1 through 76-6-2 1 1, MCA; the Department of Fish, Wildlife & Parks' 
wildlife habitat acquisition authority, $587-1-209 through 87-1-241, MCA; and Title 70, chapter 17, 
MCA, Landowner voluntarily grants and conveys to the Department and the Department accepts a 
Conservation Easement in perpetuity consisting of the following rights and restrictions over and . 

across the Land. 

A. PURPOSES OF THE CONSERVATION EASEMENT 

1. The purpose of this Conservation Easement is to preserve, protect, and enhance in perpehritythe 
conservation values of the Land, particularly the winter-spring habitat for populations of elk, mule 
dm,  and white-tailed decr. The Department recognizes the current Landowner holds the h d  in 
trust for the support of education and for the attainment of other worthy objects helpful tithe well- 
being of the people of the state of Montana and as such administers the Land to secure the largest 
measure of legitimate and reasonable advantage to the State. The Department and Landownef 
that the traditional uses that ocmi at the time this Conservation Easement is executed, including 
among others, forestry and public recreation, and any future uses that are consistent with the 
condition of the Land at the time this Conservation Easement is executed, further the p-se of this 
Consesvation Easement and meet the Landowner's trust responsibilities to the'state. 

2. Pursuant to the terms of 576-6-107, MCA, the conservation values of the Land are preserved by 
the terms of this Conservation Easement and are further described herein. 

B: LANDOWNER'S RIGHTS 
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Landowner reserves to itself, successors, and assigns, all rights accruing from ownership of 
the Land, including the right to enter and manage the Land and engage in or p m i t  others to engage 
in all uses of the Land that 1) are not expressly prohibited or restricted by this Conservation 
Easement, 2) are not inconsistent with the purposes of the Conservation Easement, and 3) will not 
significantly impact the conservation values of the Land. The significance of an impact will be 
evaluated by the severity, duration, geographic extent, or frequency of the occuxrence ofthe potential 
impact: Without limiting the generality of the statement and subject to the restrictions 0x1 
Ladowner's activities in this Conservation Easement, the following rights are expressly reserved: 

1. The right to manage forested lands and to harvest timber and timber products from the Land 
pursuant to Administrative Rules of Montana 836.1 1.40 1 through 36.1 1.450 as amended fiom time 
to time in a manner that protects the conservation values of the Land and complies with the 
Management Plan, the first three pages of which are attached to this Conservation Easement as 
Exhibit B 1 and incorporated herein as an abstract. If the Management Plan is revised from time to 
time with the mutual consent of the Department and Landowner, then the forest management terms 
established by the Management Plan will be the terms under which forest management may continue 
on the Land, but in no event may the forest management t m s  be less restrictive than the terms in 
the March 2004 Management Plan refened to in this paragraph. 

2. The right to maintain, enhance, and develop water resources on the Land in accordance with 
applicable state and federal regulations for those rights enumerated under Section II.B., Landowner's 
Rights. These rights include, but are not limited to the following: The right to restore, enhance, and 
develop water resources, including ponds; to locate and construct stockwater fwilities; and to 
dedicate water rights to in-stream flow for the benefit of fish and wildlife. 

3. The right to repair, renovate, or replace existing nonresidential improvements, including but not 
limited to culverts, bridges, cattleguards, gates, canals, ditches, and irrigation structures. 

4. The right to construct, remove, maintain, repair, or replace faces, provided that any new fences 
do not significantly impact wildlife habitat or impede wildlife migration on and through the Land. 

5. The right to use, construct, remove, maintain, repair, or replace roads for Landowner's purposes, 
including timber and mined management purposes allowed by this Conservation Easement. New 
roads. may not be paved, and any new road at a minimum must comply with Best Management 
Practices (BMPs), as defined and described in a publication adopted by the State of Montana called 
Best Management W t i c e s  for Forestry in Montana (July 2002). The BMPs are incorporated in this 
Conservation Easement by this reference, the first three pages of which are attached to this 
Conservation Easement as Exhibit B2 and incorporated herein 'as an abstract. If the BMPs are 
revised and improved fiom time to time then with the mutual consent of the Department and 
Landowner, the road standards established by the BMPs will be the standard under which new roads 
may be constructed on the Land, but in no event may the road standards fall below the standards 
established in the July 2002 BMP publication referred to in' this paragraph. 



6. The right to use agrichemicals for control of noxious weeds and for selective control of 
vegetation for reforestation purposes, as defined by the State of Montana or other l a m 1  authority 
with jurisdiction and as addressed in the Management Plan. Such use must be in amanner that will 
minimize damage to native plants. 

7. The right to use motor vehicles and timber harvesting equipment in the ordinary course of the 
Landowner exercising its rights under this Conservation Easement. 

8. The right to grant new utility easements or oil or naturaI gas pipeline easements provided that any 
new pipelines or utility lines are underground. The installation of utility orpipeIine structures on the 
Land requires prior notice to the Department. 

9. The right reserved for itself and its lessees or agents the right to enter upon the Land to prospect 
for, develop, mine, and remove coal, oil, oil shale, gas, phosphate, sodium, and other m i n d  
deposits, and to occupy and use so much of the surface as may be required for all purposes 
reasonably extending to the exploring for, mining, and removal of the mineral deposits fkom the 
Land. For any of Landowner's mineral estate located within the current boundary of the Blackfoot- 
Cleanvat& Wildlife Management Area, as depicted on Exhibit D, the Landowner will include on any 
ininera1 lease, a stipulation requiring the mineral lessee to submit to the Landowner for review and 
approval an operating plan for any proposed surface activity on the leased mineral estate. Further, 
the Landowner will expresslyreserve the right, based on Landowner's review, to approve, modifl, or 
deny any proposed surface activity on the leased mineral estate. The Department reserves theright to 
comment on any future mining activity. 

10. Upon mutual consent by the Landowner and the Department, the right for either party to 
manipulate native vegetation and waters for the sole purpose of enhancing fish and wildlife habitat 
on the Land and engage in habitat enhancement or restoration activities that W e r  the goals of 
maintaining or .,improving habitat characteristics. Such activities are not required by this 
Conservation Easement, but this Conservation Easement is also not intended to preclude 
opportunities for habitat enhancement. 

C. DEPARTMENT'S RIGHTS 

The rights conveyed to the Department by this Conservation Easement are: 

1. The right to identify, preserve, and protect in perpetuity the fish and wildlife habitat, 
particularly the montane forest and riparian vegetation communities on the Land, the Land's 
ecological features and its natural flora, fauna, water resources, and other conservation values. 

2. The right to enter the Land at the Department's expense to monitor Landowner's 
compliance and to enforce the restrictions on the Landowner's activities and rights granted to the 
Department by this Conservation Easement, to observe, study, and make scientific observations of 
the Land's fish and wildlife habitat and ecosystems, and to establish and maintain vegetation 
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monitoring transefts and enclosures, all upon prior notice to Landowner, and in a manner that will 
not.unreasonably interfere with the use of the Land by the Landowner. 

3. The right to prevent any activity on, or use of the Land that is inconsistent with 
Consemation Easement and to require the restoration of any m a s  or features of the Land that maybe 
damaged by inconsistent activity or use by the Landowner, as specified in this Conservation 
Easement. 

4. The right, on behalf of the general public, of access for the purpose of general and spedal 
recreational use on the Land in accordance with $5 77-1-801 through 815, MCA,'§§ 36.25.143 
through 36.25.162, ARM, or Department regulation. The Department may institute seasonal 
closures or restrictions of public access on the Land as necessary to protect wildlife habitat. Seasonal 
c l o s ~ e s  of Landowner's activities only apply to the Landowner's recreational use of the land. It is 
the intent of the Landowner and the Department that public access to the Land be managed in 
accordance with regulations for the Blackfaot-Clearwater Wildlife Management Area. 

5. Upon prior notice to Landowner, the right to allow livestock grazing consistent with the 
Management Plan to enhance wildlife and fish habitat. 

D. RESTRICTIONS ON LANDOWNER'S ACTIVITIES 

Any activity or use of the Land by the Landowner, its lessees or agents, not enumerated in 
Section D.B., Landowner's Rights, that is not consistent with the purposes of this Conservation 
Easement is prohibited. Without limiting this general prohibition, the following activities and uses 
are expressly prohibited or restricted. 

1. ' Except as provided for in this ~ o n s k a t i o n  Easement, the removal, control, or manipulation of 
native vegetation by any nieans is prohibited, including but not limited to the plowing, chemical 
treatment, or removal of native vegetation. 

2. No cultivation or farming may occur on the Land. 

3. The partition, division, subdivision, or de facto 'subdivision of the Land, including but not limited 
to the timber estate is prohibited, except for the following: 

.a. The Landowner may sell, gift, devise, lease, or exchange the Landowner's timber 
stumpage rights as long as these timber rights are not permanently severed from the Land. 
b. The sale, gift, devise, lease, exchange, or other conveyance ("Transfer") of a portion of 
land for boundary adjustment, agricultural, or timber management purposes is allowed, 
provided that no more than five pamls may be created fiom four divisions of the Land 
covered by this Conservation Easement, and further provided that any such Transfzr(s) must 
be effected with an express provision reflecting that the Land is subject to the terms and 
conditions of this Conservation Easement, without modification or expansion of such ten~~s .  



The Landowner shall fUmish the Department with a copy of the pertinent portion of any document or 
conveyance used to affect such a transfer at least thirty (30) days prior to its execution. Further, at the 
time of any conveyance, the Landowner shall notify the Department and a successor in interest of 
how many divisions of the four total allowed divisions have occurred and how many of the four total 
allowed divisions the Landowner retains and conveys, if any, to the successor in interest. 

Prior to transfer of title, the Department shall provide a copy of this Conservation Easement to 
Purchasers or other successors in interest to the Landowner. 

For purposes of this Conservation Easement, a subdivision means a division of land or land so 
divided that creates more than five distinct parcels, in order that the title to or possession of the 
parcels may be sold, rented, leased, or otherwise conveyed in any manner; and includes any 
resubdivision and a condominium or area, regardless of its size, that provides or will provide 
multiple space for recreational camping vehicles or mobile homes. Further, the sale, rent, lease, or 
other wnveyance,of one or more parts of a building, stnrcture, or other improvement situated on one 
or more parcels of land is considered a subdivision under this Conservation Easement. The 
prohibitions against subdivision contained in this paragraph also, apply to the residential or 
commercial sale, rental, lease, or other conveyance of the Land or any portion of the Land subdivided 
prior to the grant of this Conservation Easement to the Department. A right ofway easement issued 
by the Landowner does not constitute a subdivision under this Conservation Easement. 

The Land may not be used as open or natural space or parkland for any subdivision or development 
purposes or requirements on land not covered by this Conservation Easement, nor may Landowner 
transfer any development rights on or to the Land separate h m  the Land. For purposesof this 
conservation Easement, development rights include, without limitation, those rights, however 
designated, now or hereafter associated with the Land that may be used to compute development 
density, lot yield, or any other development variable of or pertaining to the Land or any other ' 

. property. 

4. Any residential, commercial or industrial use, construction ofrelated improvements, or activity 
on the Land, 0 t h  than those commercial or industrial improvements relating to mineral rights 
reserved under Section 11. B.9., Landowner's Rights, is prohibited. 

5.  Landowner shall retain any and all water rights appurtenant to the Land and may not transfer, 
encumber, sell, abandon, or otherwise separate such rights from the Land, except as provided in 
Section II. B.2.' Landowner's Rights. 

6. Except as provided in this Conservation Easement under Paragraphs II. B.2 and D.B.10, the 
drainage, filling, dredging, or diking of the wetland/riparian areas described in Exhibit C, attached 
hereto and incorporated herein by this reference, or disturbance of the soil within fifty feet of the 
thread of any perennial stream on the Land is prohibited, except for maintenance andlor use of 
existing roads. 
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7. The deliberate control, removal, or manipulation of any deciduous woody vegetation by mY 
means is prohibited within 50 feet of any perennial stream and within wetlands greater than 0.1 acre 
on the Land, except as needed for the ordinary course of constructing or maintaining mads, fences, 
and ditches provided for and allowed under this Conservation Easement. 

8. The renting or leasing of, or sale of access to the Land to others for hunting, fishing, trapping, or 
winter recrkltional purposes, whether or not as a part of a commmial outfitting or guiding bus iw,  
is prohibited, except as allowed under the authority of a state lands recreation license or Montana 
wildlife conservation license. Operating a commercial hunting or fishing operation, or charging fees 
(sometimes known as trespass fees) for hunting, fishing, trapping, or winter recreational activities on 
the Land or for access to public land is prohibited. Neither the Department nor the Landowner may 
sell, assign, convey, or otherwise transfer my interest in the Land or in the Landowner, if the 
Landowner is a corporation, partnership, or other entity, for the purpose of providing access to the 
Land in contravention of this paragraph. 

9. The use of the Land in connection with a game f . ,  game bird fann, shooting preserve, fur 
f m ,  zoo or menagerie, or the ownership, leasing, keeping, holding, capture, propagation, release, 
introduction, or trade in any animal that may pose a threat to any mammalian, avian, reptilian, 
aquatic; or amphibian wildlife species, whether or not indigenous to Montana, is prohibited. This 
prohibition does not apply to domestic livestock. 

10. The processing, dumping, storage,.or other disposal of wastes, rehse and debris on the Land is 
prohibited, except for nonhazardous and nontoxic materials generated by activities permitted on the 
Land. This prohibition does not apply to activities of the Landowner, its lessees, or agents that are 
conducted pursuant to Section II.B.9, Landowner's Rights. 

E. ESTOPPEL CERTIFICATES 

For a potential transfer of an interest in the Land, upon receipt of a written request &om the 
Lmdowner, the Department shall, within sixty (60) days execute and deliver to the Landowner, or to 
any party designated by the Landowner, a statement in writing, certifying: (i) that this Conservation 
Easement (including all recorded amendments, if any) remains in full force and cffst, and (ii) that, 
to the best of the Department's knowledge, the Landowner is in compliance with the Landowner's 
duties and obligations under this Conservation Easement, or that, to the best of the Department's 
howledge, the Landowner is not in full compliance with this Conservation Easement. Any 
statement of noncompliance must incorporate an explanation of the reasons for the Landowrier's 
noncompliance. Any such certification will be limited to the condition of the Land as of the 
Department's most recent inspection. If the Landowner requests more cment documentation, the 
Department sl~all conduct an inspection, at the Landowner's expense, within sixty (60) days of 
receipt of the Landowner's written request. 

F. MANAGEMENT PLAN 



A Managvent Plan has been developed for forest management, grazing management, public 
access management, specific wildlife habitat and wildlife passage improvemcntmeasures, vegetation 
management, and other matters of mutual interest to the parties. The Management Plan is not 
recorded, but is incorporated into this Conservation Easement by reference. The parties agree to 
abide by the specific requirements of the Management Plan, which has been developed to provide 
detailed guidance in management of the Land. The parties shall meet annually to review the 
Management Plan and, if deemed necessary, to propose amendments. Any amendments to the Plan 
must have the consent of both parties and must be in writing and signed and acknowledged by the 
parties. If there. is any inconsistency between the terns of the Management Plan and this 
Conservation Easement, the tenns of this Conservation Easement control. The Department shall 
keep a cment Management Plan in its files and will make the cturent Management Plan available to 
successors in interest to the Land. 

G. CONSERVATION EASEMENT BASELINE REPORT 

The parties agree that a Conservation Easement BaseIine Report (Report), will be completed 
by a Department biologist or natural resource professional familiar with the area, reviewed and 
mutually agreed to by the Department and Landowner, and acknowledged by them to be an accurate 
representation of the physical and biological condition of the Land and its nonresidential physical 
improvements as of the date of the conveyance of this Conservation Easement. In the event a 
.controversy arises with ,respect to the nature of the biological andlor physical condition of the Land 
and its improvements, the parties may use the Report, as well as all other relevant or material 
documents, surveys, reports, or other information to assist in the resolution of the controversy. The 
failure of either party to kecute the Report may not affect the enforceability a validity of any other 
provision of the Conservation Easement. 

H. NOTICE TO THE DEPARTMENT 

The purpose of requiring the Landowner to notify the Depaxtment prior to undextdcmg certain 
permitted or proposed activities is to fiord the Department an opportunity to ensw that activities 
are designed and carried out in a manner consistent with the purposes and other provisions of this 
Conservation Easement. Whenever prior notice is required under this Conservation Easement, 
Landowner must notify the Department, or the Department's designated contact, in writing not less 
than sixty (60) days prior to the date the Landowner intends to undertake the p-tted activity. The 
notice must be sent by registered or certified mail, return receipt requested, orby courier, or personal 
delivery, and must describe the nature, scope, design, location, timetable, and any other material 
aspect of the proposed activity in &cient detail to pennit the Department to make an informed 
judgment as to its consistency with this ConservationEasement. The Department has sixty (60) days 
from receipt of the notice, as indicated by the registered or certified return receipt, or other proof of 
receipt, to review the proposed activity and to notie the Landowner of its objections to the proposed 
activity. Objections must be based upon the Department's opinion that the proposed activity is 
inconsistent with this Conservation Easement. If, in the opinion of the Department, it is possible that 
the proposed activity can be modified to be consistent with the Conservation Easement, the 
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Department shall inform the Landowner of the manner in which the proposed activity may thereafter 
be conducted in a manner that is mutually acceptable to the Landowner and the D e p m m t .  The 
Department's response to Landowner's notice must be sent by registered or certified mail, return 
receipt quested, or delivered by courier, or personal delivery service. 

If the Department fails to post its response to the Landowner's notice within sixty (60)  day^ of 
receipt of the notice, the proposed activity must be deemed to be consistent with the terms of this 
Conservation Easement. The Department has no M e r  right to object to the activity identified by 
such notice. The Landowner is under no liability or obligation for any failure to give prior notice for 
any activity undertaken by the Landowner necessitated by virtue of fire, flood, act of God, or other 
element, or any other emergency; however, after such an event, if there is damage to the conservation 
values protected by this Conservation Easement, the Landowner shall notify the Department of the 
damage as soon as practicable. 

Any communication that is required must sent by registered or certified mail, return receipt 
requested, or delivered by courier, or personal delivery service and shall be addressed as follows: 

To Landowner: Montana Department of Natural Resources and Conservation 
Trust Land Management Division Administrator 
P 0 Box 201601 
Helena, Montana 59620-1 601 

And: 
Montana Department of Natural ~esourcks 
Southwestern Land Office 

. . 

. . 141 1 27th 
Missoula, MT 59804-3 199 

To Department: Montana Department of Fish, Wildlife & Parks 
Wildlife Division Administ~ator 
P 0 Box 200701 
Helena, Montana 59620-0701 

or to such other address as either party from time to time shall designate by written notice to the 
other. 

I. . DISCRETIONARY CONSENT 

The Department's consent for activities otherwise prohibited or requiring notice to the Department 
in Section D.H., Notice to the Department, may be gven under the following conditions and 
~~umstances :  If, owing to unforeseen or changed circumstances, any of the prohibited activities Iistd 
in Section II.D., Restrictions on Landowner's Activities, are deemed desirable by both the Landowner . 
a d  the Department, the Department may, at its sole discretion, give permission for such activities, 
subject to the limitations herein. Such requests for peamission, and quests for permission for 



activities requiring the Department's consent, must be in &ting and must descdbe the proposed 
activity and changed conditions in sufficient detail to allow the Department to judge the consistencyof 
the proposed activity with the purpose of this Conservation Easement. The ~epar tmdt  may give its 
permission only if it determines, in its sole discretion, that such activities (1) do not violate the terms of 
this Conservation Easement; and (2) enhance the conservation values of the Land. Notwithstanding the 
foregoing, the Department and the Landowner have no right or power to agree to any activities that 
would result in the temination of this Conservation Easement under state or federal law. Nothing in 
this section may require the Department to consent to any activity otherwise restricted in this 
Conservation Easement, or to consult, or negotiate regarding the withholding or provision of such 
consent. Further, this discretionary consent may not set a precedent for future actions. 

J. REMEDIES FOR UNAUTHORIZED USES AND PRACTICES 

If the Department alleges that the Landowner has violated the terms of this Conservation 
Easement or that a violation is threatened, the Department shall give written notice to the Landowner 
of the alleged violation and request conective action sufficient to cure the alleged violation. 

If the Landowner fails to respond to the alleged violation to the satisfaction of the 
Department within thirty (30) days after receipt of notice fiom the Department, or under 
circumstances where the alleged violation cannot reasonably be cured within a thirty (30) day pqiod, 
fails to begin curing the alleged violation within the thirty (30) day period, or fails to continue 
diligently to cure such alleged violation until finally correct, if the Landowner is a Montana .state 
agency, the Department may request a contested case hearing under the Montana Administrative 
Procedures Act. If the Landowner is not a Montana state agency, the Department may bring an 
action at law or in equity in a court .of competent jurisdiction to enforce the terms of this 
Conservation Easknent, to enjoin the violation, by temporary or permanent injunction, to recover 
any damages to which it may be entitled for violation of the tenns of this Conservation Easement or 
injury to any conservation values protected by the terms of this Conservation Easement or damage to 
any conservation values protected by this Conservation Easement, and to require the restoration of 
the Land to the condition that existed prior to the injury. Without limiting the Landowner's liability, 
the Department, in its sole discretion, may apply any damages recavered to the cost of undertaking 
any conective action on the Land. 

If, during the contested case process there is need for immediate injunctive relief, the 
Department shall have the right to file an action for injunction or specific performance, and the 
restoration of that portion of the m d  affected by the activity to a condition consistent with the 
terms of this Conservation Easement'. 

The Department's rights under this provision apply equally in the event of either actual or 
threatened violation of the terms of this Conservation Easement, and the Landowner agrees that if 
Department's remedies at law for any violation of the terms of this Conservation Easement are 
inadequate, the Department is entitled to the injunctive relief described in this section, both 
prohibitive and mandatory, in addition to such other relief to which the Department may be entitled, 
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including specific performance of the terms of this Conservation Easement, without the necessity of 
proving either actual damages or the inadequacy of otherwise available legal remedies. The 
Department's remedies described ir, this section are cumulative and are in addition to all remedies 
available at law or in equity. 

Nothing contained in this Conservation Easement may be construed to entitle the Department 
to bring my action against the Landowner for any injury to or change in the Land resulting from 
causes beyond the Landowner's control, including, without limitation, fire, flood, stom, and natural 
earth movement, or from any prudent action taken to prevent, abate, or mitigate significant injwyto 
the Land resulting from such causes. 

Enforcement of the terms of this Conservation Easement is at the discretion of the 
Department or Landowner, and any forbearance by the Department or Landowner to exercise its 
rights under this Conservation Easement in the event of any breach of any term of this Conservation 
hsement by the Department or Landowner may not be deemed or construed to be a waiver by the 
Dcpartrnent or Landowner of that term or of any subsequent breach of the same or any other tenn of 
this Conservation Easement. No delay or omission by the Department or Landowner in the exercise 
of any right or remedy upon any breach by the Department or Landowner may impair the right or 
r u y  or be construed as a waiim, nor may any forbearance or delay give rise to a claim of laches . 
of prescription. 

K. HOLD HARMLESS AND INDEMNITY 

This paragraph applies to those actions that fall outside of the scope of Title 2, chapter 9, 
parts 1-3, MCA. The Landowner shall hold harmless, indemnify, and defend the Depdrtment and its 
employees, agents, and contractors from and against all liabilities, penalties, costs, losses, damages, 
expenses, causes of action, claims, deniands, orjudgments, including without limitation, reasonable 
attorneys' fees, arising ftom or in any way connected with injury to or the death of any person, or 
physical damage to any property, resulting from any act, omission, condition, or other matter related 
to or occurring on or about the Land, regardless of cause, unless due to the negligence or willful 
misconduct of the Department or its agents, employees, or contractors. 

The Department similarly agrees to hold harmless, indemnify, and defend the Landowner and 
its employees, agents and contractors &om and against all liabilities penalties, costs, losses, 
damages, expenses, causes of action, claims, demands, or judgments, including without limitation, 
reasonable attorneys' fees, arising &om'or in any way connected with injury to or the death of any 
person or physical damage to any property, resulting fiom any action, omission, condition, or other 
matter related to or occurring on or about the Land, as a result of the Department's exercise of its 
rights granted uhder this Conservation Easement, unless due to the negligence or willfhl misconduct 
of the Landowner or its agents, employees, or contractors. 

L. TERMINATION, EXTINGUISHMENT, CONDEMNATION 



It is the unequivocal intention of the parties that the terms of this Conservation Easement are 
perpetual. If circumstances arise in the future that make impossible or impractical any continued use 
of the Land for the purposes or conservation values described herein, this Conservation Easement 
can only be terminated or extinguished, whether in whole or in part, by judicial proceedings in a 
court of competent jurisdiction, and the amount of the proceeds to which the Department or 
Landowner are entitled, after the satisfaition of prior claims, h m  any sale, exchange, or involuntary 
conversion of all or any portion of the Land subsequent to such termination or extinguishment, will 
be determined, @less otherwise provided by Montana law at the time, as herein provided. The 
parties agree that changed economic conditions may not be circumstances justifying the . 
modification, termination, or extinguishment of this Conservation Easement. The Department shall 
use all such proceeds in a manner consistent with the conservation purposes of this Conservation 
Easement. 

If the Land covered by this Conservation Easement is taken, in whole or in part, by exercise 
of the power of eminent domain so as to abrogate the restrictions imposed by this Conservation 
Easement, the Landowner and the Department may join in appropriate actions to recover full value 
of the Land (or portion thereof or interest therein) taken and all incidental or direct damages resulting 
from such taking. Any expense incurred by the Landowner or the Department in any such action 
must f i t  be reimbursed out of the recovered proceeds; the remainder of such proceeds must be 
divided between the Landowner and the Department in proportion to their interest in the Land, or 
portion thereof. The Department is entitled to compensation at a rate of 21.65 percent of the 
appraised value at the time of the taking. 

M. SUBORDINATION 

Upon request, the Department agrees to subordinate its rights under this Conservation 
hsement to the rights of any future mortgage holders or other holder of a security interest provided 
that Department's rights subject to subordination are limited to monetary aspects of enfoxement and 
collection of a loan which under no circumstance may result in any modification, extinction, waiver, 
amendment, or alteration of any tenn or condition of this Conservation Easement or Department's 
right to enfose these terms and conditions. Any future subordination must be formalized in writing 
in a separate instrument between the Department and the lender. 

N. ASSIGNMENT 

This Consemation Easement is transferable with the approval of the Landowner. AS a 
condition of such transfer, the Department shall require that the consewation.purposes intended by 
this grant be carried out. 

0. AMENDMENT 
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If circumstances arise under which an amendment to or modification of this Conservation 
Easement would be appropriate, the Landowner and the Department are h e  to jointly amend this 
Conservation Easement; provided that no amendment may be allowed that will affect the 
qualifications of this Conservation Easement as a conservation easement under any applicable laws, 
including 576-6-101, et seq., MCA, or Section 170(h) of the Internal Revenue Code, as amended, 
and any amendmpt must be consistent with the purposes of this Conservation Easement, and may 
not affect its perpetual duration. 

P. RECORDATION 

The Department shall record this instrument in a timely fashion in the official records of 
Missoula.and Powell Counties, Montana, and may re-record it at any time as may be required to 
preserve its rights in this Conservation Easement. 

Q. GENERAL PROVISIONS 

I. Controlling Law. The interpretation and performance of this Conservation Easement 
will be governed by the laws of the State of Montana. 

. . 

2. Construction. Any general rule of construction to the contrary notwithstanding, this 
Conservation ~asement must b i  liberally c6nstrued in favor of the grant to effect the purpose of this 
Conservation Easement and the policy and purpose of 576-6-1 01, et seq., MCA. If any provision in 
this instrument is found to be ambiguous, an interpretation consistent with the purpose of this 
chservation Easement that would render the provision valid must be favored over any intexpretation 
that would render it invalid. 

2. Entire Ameement. This instrument sets forth the entire agreement of the parties with 
respect to the Conservation Easement as'it relatest0 the Land described inExhibit A, and supersedes 
all prior discussions, negotiations, understandings, or agreements relating to such Conservation. 
Easement. 

3. No Forfeiture. Nothing contained in this Conservation Easement will result in a 
forfeiture or reversion of Landowner's title in any respect. 

4. Successors. This Conservation Easement is binding upon, and inures to the benefit of the 
parties, their administrators, succekors and assigns, and continues as a servitude running in 
perpetuity with the Land. Nothing in this instrument may be construed as precluding the 
Landowner's ability to conduct its business or own the Land as a partnership, limited partnefship, 
corporation, limited liability company, trust, estate, other generally recognized business entity, 
pmvided the purpose of such entity is not to circumvent the purposes of this Conservation Easement 
or the rights of the Department under this conservation Easement as set forth in this instrument. 



5.  Termination of Riehts and Obli~ations. A party's rights and obligations under this 
Conservation Easement terminate upon transfer of the party's interest in the Conservation Easement 
or Laad, except that liability for acts or ornidonk occurring prior to transfer suxvive transfa. 

6. Severability. If any provision of this Conseryation Easement is found to be invalid, the 
remainder of the provisio'ns of this Conservation Easement are not be &ected. 

TO HAVE AND TO HOLD unto the Department, its successors, and assigns forever. 

IN WITNESS WHEREOF, Landowner and the Department have set their hands on the day 
and year first above written. 

LANDOWNER: , 

State of Montana, Department of Natural Resources 
And Conservation 
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State of Montana 1 
:ss. 

County of Lewis and Clark ) 
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This instrument w& acknowledged before me on fkrrh 15 ,2004, by M. Jeff 
~agener, as -tor of the Montana Depuhnmt of Fish, Wildlife and Parks. 

Notary Public for the5 State of Montana 
=bovbh 3. D ; ~ s  

Print 
Residing at Mot-*& Q kc, haahvr~~ 
My commission apircs J 3/ 1 I* B - yg 



Appendix E 

Montana Legislative Senices Division 
Legal Services Office 

March 29,2007 

Senator Aubyn Curtiss 
PO Box 200500 
Helena, Montana 59620-0500 

Dear Senator Curtiss: 

I am writing in response to your request for an opinion as to the legality of the Legislature 
authorizing the placement of conservation easements on school trust lands. Section 76-6- 104, 
MCA, defines a "conservation easement" as an easement or restriction, running with the land and 
assignable, under which an owner of land voluntarily relinquishes to the holder of the easement 
or restriction any or all rights to construct improvekents upon the land or to substantially alter 
the natural character of the land or to permit the construction of improvements upon the land or 
the substantial alteration of the natural character of the land, except as this right is expressly 
reserved in the instruments evidencing the easement or restriction. Section 76-6-202, MCA, 
provides that conservation easements may be granted either in perpetuity or for a term of years. 
Section 76-6-203, MCA, provides that conservation easements may prohibit or limit any or all of 
eight enumerated uses of the land. A conservation easement is not-a-traditional type of 
easement. 
An easement is a grant of the use of and not a grant of title to the land. An easement is a 
servitude attached to the land. See section 70- 17- 10 1, MCA, and Bolinger v. City of Bozeman, 
158 Mont. 507,493 P.2d 1062 (1972). Section 70-17-106, MCA, provides that the extent of a 
servitude is determined by the terms of the grant or the nature of the enjoyment by which it was 
acquired. An easement is a "property right" protected by constitutional guarantees against the 
taking of private property without just compensation. City of Missoula v. Mix, 123 Mont. 365, 
214 P.2d 212 (1950). In Laden v. Atkeson, 112 Mont. 302,116 P.2d 881 (1941), the Montana 
Supreme Court defined an easement as a right of one person to use the land of another for a 
specific purpose or a servitude imposed as a burden upon land. By contrast, a conservation 
easement is not designed to permit a use of land, but to prohibit certain uses of land. A 
conservation easement may be described as the sale of the right to change the existing use of the 
land or a sale of the right to develop the land. 

The 2001 Legislature authorized the placement of conservation easements on state land by 
enacting Senate Bill No. 159, as Chapter 230, Laws of 200 1. That law amended section 77-2- 
10 1, MCA, authorizes the Board of Land Commissioners to grant conservation easements on 
state land to the Department of Fish, Wildlife, and Parks for parcels that are surrounded by or 
adjacent to land owned by the department as of January 1,200 1, to a nonprofit corporation for 
parcels that are surrounded by or adjacent to land owned by that same nonprofit corporation as of 
January 1,2001, and to a nonprofit corporation for the Owen Sowerwine Natural Area located 
within in Flathead County. 

1 



In addition, section 77-2-3 19, MCA, requires the Board of Land Commissioners to grant to the 
state a conservation easement for cabin sites, home sites, or city or town lots sold pursuant to 
section 77-2-3 18, MCA. The granting of the conservation easement to the state on the land sold 
is conditioned upon that action being consistent with the Board's trust responsibility. Those 
conservation easements are required to run with the land in perpetuity and must prohibit 
subdivision of the land, lake, or stream and for property within 100 feet of a river, stream, or 
lake, prohibit the cutting of trees except as necessary for construction on the lot, fire prevention, 
safety, or protection of personal property, and require that any permanent structure be set back 
25 feet from the high-water mark of a lake or stream. The conservation easement requirements 
for the sale of state land were authorized by the 1989 Legislature by enacting Senate Bill No. 91 
as Chapter 602, Laws of 1989. 

Article X, section 1 1 (2), of the Montana Constitution provides that state land or any estate or 
interest in state land may not be disposed of except in pursuance of general laws or until the full 
market value of the interest disposed of, determined as provided by law, is paid to or secured to 
the state. Section 77-2-1 06, MCA, requires the Board of Land Commissioners to charge and 
collect the full market value of the estate or interest disposed of through the granting of any 
easement and to fur, charge, and collect the amount of the actual damages resulting to the 
remaining land from the granting of an easement as nearly as the damages can be ascertained. 
The Board is also authorized to accept in-kind payments of services and materials equal to the 
full market value of any easement upon state trust land. Pursuant to the existing statutes and any 
statutes that might be enacted by the 60th Legislature, the Board of Land Commissioners is 
required to receive full market value for the conservation easement that is granted on state land. 
While the valuation of the "development rights" disposed of by the granting of a conservation 
easement may be difficult, that does not make the grant illegal. For example, see Montanans for 
Res~onsible Use of School Trust v. Darkenwald, 2005 MT 190,328 Mont. 105, 119 P.3d 27 
(2005), in which the Montana Supreme Court upheld the methodology for determining the 
"current market value" of a future stream of a future mineral royalty stream. So long as full 
market value for the conservation easement is received by the state, there is no constitutional 
impediment to granting a conservation easement on state land. 

In your letter you also reference perpetuities, so I will also address that issue. This will give me 
the opportunity to relive a painful part of my law school experience. Article XIII, section 6, of 
the Montana Constitution provides, "No perpetuities shall be allowed except for charitable 
purposes". This provision was carried forward unchanged from the 1889 Montana 
Constitution. The case of In re Swavze's Estate, 120 Mont. 546, 19 1 P.2d 322 (1 948), indicates 
that the constitutional provision is based upon the "Rule Against Perpetuities". The Rule 
Against Perpetuities is a common law principle prohibiting a grant of an estate unless the 
interest must vest, if at all, no later than 21 years, plus a period of gestation to cover a 
posthumous birth, after the death of some person alive when the interest was created. Under the 
common-law rule, the test is not whether an interest actually will vest more than 21 years after 
the life in being, but if there exists any possibility at the time of the grant, however unlikely, that 
an interest will vest outside of the perpetuities period, the interest is void and is stricken from the 
grant. I will refrain from discussing corollary issues such as mortmain, the fertile octogenarian 
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rule, and the unborn widow problem.  The need to discuss these mind-bending complexities is
unnecessary, because Montana has adopted the Uniform Statutory Rule Against Perpetuities,
Title 72, chapter 2, part 10, MCA.  The Uniform Statutory Rule Against Perpetuities was devised
in order  to avoid the complexities of the common law rule and to put clearer limits on the period
of time and who is affected by the rule.  Section 72-2-1002(1), MCA, modifies the common-law
rule by providing  that a nonvested property interest is invalid unless: (a)  when the interest is
created, it is certain to vest or terminate no later than 21 years after the death of an individual
then alive; or (b)  the interest either vests or terminates within 90 years after its creation.

In any event, it does not appear that the Rule Against Perpetuities would apply to a conservation
easement that is granted in perpetuity, because the easement "vests" in the entity purchasing the
easement at the time of the transaction.

I hope that I have adequately addressed your question.  If you have additional questions or if I
can provide additional information, please feel free to contact me.

Sincerely,

Gregory J. Petesch
Director of Legal Services

cc:  Senator Dave Lewis
       Senator Verdell Jackson

Cl0429 7089gpxa.



Appendix F 
60th Legislature 

1 SENATE BILL NO. 391 

2 INTRODUCED BY D. WEINBERG 

3 

4 A BlLL FOR AN ACT ENTITLED: "AN ACT REVISING RESTRICTIONS ON CONSERVATION EASEMENTS 

5 ON STATE LAND; PROVIDING FOR THE TERM OF CONSERVA1-ION EASEMENTS ON STATE LAND; 

6 PROVIDING THAT TRADITIONAL CLASSIFIED USES MAY BE MAINTAINED; PROVIDING THAT A 

7 CONSERVATION EASEMENT ON STATE LAND MAY BE HELD BY A GOVERNMENTAL ENTITY BffA 

8 AND AMENDING SECTION 77-2-1 01, MCA." 

9 

10 WHEREAS, citizens of the State of Montana value the preservation of traditional uses on school trust 

11 lands of grazing, farming, timber harvest, and general recreation; and 

12 WHEREAS, if a conservation easement was purchased on school trust land, the public would get to 

13 examine and comment on that agreement to see how traditional uses are affected before the easement was 

14 finalized; and 

15 WHEREAS, if valuable school trust lands are sold, the traditional uses on these lands could be lost; and 

16 WHEREAS, the Department of Natural Resources and Conservation is charged with managing the state's 

17 school trust lands in a manner that derives revenue for the support of the common schools, the University 

18 System, and other state institutions; and 

19 WHEREAS, the Department of Natural Resources and Conservation is currently working to increase the 

20 revenue earned from school trust lands by diversifying existing uses on school trust lands; and 

2 1 WHEREAS, conservation easements are an effective tool available to protect these traditional uses while 

22 preserving the long-term value of trust lands and retainil~g the trust land base; and 

23 WHEREAS, the money raised from the purchase of conservation easements on school trust lands is 

24 deposited in a nondistributable permanent trust, the interest of which can be used to benefit schools and other 

25 trust beneficiaries: and 

26 WHEREAS, the money invested from the purchase of a conservation easement plus the money derived 

27 from annual leases or licenses for traditional uses can make traditional uses more financially lucrative for the 

28 schools and other trust beneficiaries. 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 



60th Legislature 

Section 1. Section 77-2-101, MCA, is amended to read: 

"77-2-101. Easements for specific uses. (1) Upon proper application as provided in 77-2-102, the 

board may grant easements on state lands for the following purposes: 

(a) schoolhouse sites and grounds; 

(b) public parks; 

(c) community buildings; 

(d) cemeteries; 

(e) conservation purposes as provided in subsection (3k 

/:\ 
\'I 

1; and 

(f) for other public uses. 

(2) The board may grant easements on state lands for the following purposes: 

(a) right-of-way across or upon any portion of state lands for any public highway or street, any ditch, 

reservoir, railroad, private road, or telegraph or telephone line, or any other public use as defined in 70-30-102; 

or 

(b) any private building or private sewage system that encroaches on state lands. 

l3) (a) A conservation easement aranted pursuant to this section: 

ti) maV be uranted for a tenn 8f NOT TO EXCEED 50 years. AND THE DEPARTMENT SHALL 

REAPPRAISE THE VALUE OFTHE CONSERVATION EASEMENT EVERY 1 OYEARS AND ADJUSTTHE EASEMENT PAYMENT TERMS 

TO BE COMMENSURATE WITH CURRENT VALUE OF THE EASEMENT; 

. . 
lii) mav be held onlv bv a aovemmental e n t i t v w ;  

and - 
liii) must be subiect to 77-2-304. 

/b) "-'--- THE BOARD SHALL 

PROVIDE COMPELLING EVIDENCE THAT CONSERVATION EASEMENTS GRANTED PURSUANTTO THIS SECTION COMPLYWlTH 

Authorized Print Version - SB 391 
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THE MULTIPLE-USE MANAGEMENT CONCEPT PROVIDED FOR IN 77-1 -203 AND allow: 

(i) traditional classified uses described in 77-1-401, includina timber, arazina. and aaricultural uses that 

were in dace ~r ior  to the easement beina issued; and 

[ii) aeneral recreation uses, as ~rovided in Title 77, chapter 1,  art 8. THAT WERE IN PLACE PRIOR TO THE 

EASEMENT BEING ISSUED. 

ic) THE TOTAL ACREAGE OF LAND UNDER.CONSERVATION EASEMENTS PURSUANT TO 'THIS SECTION. EXCLUDING 

CONSERVATION EASEMENTS NEGOTIATED PRIOR TO [THE EFFECTIVE DATE OFTHIS ACT]. MAY NOT EXCEED 25.000 ACRES." 

- END - 



Fiscal Note 2009 Biennium 

-AhlpP#XI1UMPWNNIP(O 

Bill # 

1~rimar-y Sponsor: I Weinberg, Dan I Istatus: ( As Introduced-Revised 

SB0391 Title: 

Slgnrficant Local Gov Impact Needs to be included m HI3 2 I1 Technicalconcerns 

Included m the Executive Budget Signibnt Long-Term Impacts Dedicated Revenue Form Attached 

Conservation easements on state land 

FISCAL SUMMARY 

FY 2008 FY 2009 FY 2010 FY 2011 
Difference Difference Difference Difference 

Expenditures: 
General Fund (0 1) $0 ($76,498) ($1 18,209) ($157,994) 
Common School Guarantee Acct (02) $0 $76,498 $1 18,209 $157,994 

Revenue: 
General Fund 
Common School Guarantee Acct (02) 
Common School Perm Trust (09) 
University System (71) 
University System Perm Trust (09) 
School for the Deaf and Blind (02) 
School for the Deaf and Blind Perm Trust (09) 
State Reform School (02) 
State Reform School Perm Trust (09) 
Veterans Home (02) 
Veterans Home Perm Trust (09) 
Public Buildings Perm Trust (09) 

Net Impact-General Fund Balance: $0 

Description of fiscal impact: 
SB 391 authorizes the Department of Natural Resources and Conservation (DNRC) to sell conservation 
easements on interests in state lands. DNRC has completed a programmatic plan that includes the sale of partial 
interests in state lands. 



Fiscal Note Request - As Introduced (continued) 

FISCAL ANALYSIS 

Assumptions: 
Department of Natural Resources and Conservation (DNRC) 
1. The DNRC anticipates that the residential, commercial, and industrial interests sold as conservation 

easements as described in the programmatic plan would represent approximately 9 10 acres of state trust 
land on an annual basis. 

2. The average land value of the 9 10 acres is approximately $2,000 per acre or $1,820,000 per year. Gross 
revenue from the interest is estimated at 50 percent of the per-acre value or $9 10,000 per year. 

3. Costs associated with the issuance of conservation easements would be expensed from existing spending 
authority in DNRC. 

4. The revenue from the conveyance of conservation easements will be allocated to the permanent trusts of 
the appropriate trust beneficiaries. For fiscal note purposes, the gross revenue was allocated based on 
surface acreage of the trusts. The following table shows the increase in revenue to the appropriate trust 
beneficiaries. The bill is effective October 1,2008, so only % of the yearly land value estimate is used. 

Yearly Permanent Trust Easement Revenue 

Beneficiaries FY 2008 FY 2009 - FY 2011 

Common School Permanent Trust (09) $612,557 $8 16,743 
University System Permanent Trust (09) $3 1,254 $4 1,672 
School for the Deaf and Blind Permanent Trust (09) $4,822 $6,429 
State Reform School Permanent Trust (09) $8,966 $1 1,954 
Veterans Home Permanent Trust (09) $169 $225 
Public Buildings Permanent Trust (09) $24,732 $32,976 

Total $682,499 $9 10,000 

5. The permanent trusts earn interest revenue that is distributable, except for the common school permanent 
trust revenue. Ninety-five percent of this revenue is distributable and allocated to the guarantee fund and 
the remaining 5% is deposited back into the permanent trust. It is assumed that interest income will be 
generated starting in FY 2009. The following table shows the interest revenue allocation. 

Increased Interest Earnings from SB 391 

FY2009 FY2010 FY2011 

Common School Guarantee Account (02) $76,498 $1 18,209 $157,994 
Common School Permanent Trust (09) $4,026 $6,222 $8,3 15 
University System (7 1) $4,109 $6,349 $8,485 
School for the Deaf and Blind (02) $634 $979 $1,309 
State Reform School (02) $1,179 $1,821 $2,434 
Veterans Home (02) $22 $34 $46 

Total $86,467 $133,614 $178,584 

6. The guarantee fbnd is the first fbnding source for school BASE aid. The increased revenue will increase 
statutorily appropriated guarantee fbnd expenditures for school BASE aid and offset general fund 
expenditures.. 



Fiscal Note Request - As Introduced (continued) 

FY 2008 FY 2009 FY 2010 FY 2011 
Difference Difference Difference Difference 

Fiscal Impact: 

Expenditures: $0 $0 $0 $0 
TOTAL Expenditures $0 $0 $0 $0 

fund in^ of Expenditures: 
General Fund (0 1) $0 ($76,498) ($1 18,209) ($157,994) 
Common School Guarantee Acct (02) $0 $76,498 $1 18,209 $157,994 

TOTAL Funding of Exp. $0 $0 $0 $0 

Revenues: 
General Fund (0 1) 
Common School Guarantee Acct (02) 
Common School Perm Trust (09) 
University System (7 1) 
University System Perm Trust (09) 
School for the Deaf and Blind (02) 
School for the Deaf and Blind Perm Trust (09) 
State Reform School (02) 
State Reform School Perm Trust (09) 
Veterans Home (02) 
Veterans Home Perm Trust (09) 
Public Buildings Perm   rust (09) $24,732 $32,976 $32,976 $32,976 

TOTAL Revenues $682,500 $963,49 1 $1,010,455 $1,055,606 

Net Impact to Fund Balance (Revenue minus Funding of Expenditures): 
General Fund (0 1) $0 $76,498 
Common School Guarantee Acct (02) $0 $0 
Common School Perm Trust (09) $612,557 $820,769 
University System (7 1) $0 $4,109 
University System Perm Trust (09) $3 1,254 $4 1,672 
School for the Deaf and Blind (02) $0 $634 
School for the Deaf and Blind Perm Trust (09) $4,822 $6,429 
State Reform School (02) $0 $1,179 
State Reform School Perm Trust (09) $8,966 $1 1,954 
Veterans Home (02) $0 $22 
Veterans Home Perm Trust (09) $169 $225 
Public Buildings Perm Trust (09) $24,732 $32,976 

Sponsor's Initials Date Budget Director's Initials Date 
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